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INTRODUCT I ON 


F hjTNC T i 


1. Prestex Inc. v. United Si.it.es, 162 Ct. Cl.. 670 , 320 
F.2d 36 7 ( 1 963 ); A.D. •< o hr to. , I n < . 9 4 Comp. Gen. 271 (1974); 92 
Comp. Gen. 269 ( 1 972 ); 20 Op. A11y. Gen. 496 ( 1 892 ); Claus v . 
Babiarz, 40 Del. Ch. 900. 1^5 A. 2d 283 ■1962 ); Sutton v. c t. Paul , 
724 Minn. 762, 49 N U.2d 436 (1991); Terminal Construction Corp. 

v. Atlantic County Sewerage Authority, 67 N.J. 403, j 41 e.2d 327 
( ) 9 •' 5 ) : George Harms Construe t i on Co., Inc. v. Lincoln 'ark, ]cl 
N. u. Super. 367, 391 A.3d 960 (1978) See general \j_ R. Gash ?, J. 

Ci! in ic, 1 Federal Procurement Law 260 ( 3d 3d~. 1 97 7 ). 

2. 47 Comp. Gen. 96 (1962); 33 Comp. Gen. 421 (1991); 30 
Comp. Gen. 179 (1950); Coller v. Saint Paul, 223 Minn. 389, 

26 N.W.Pd 835 (1 9 • 7 ) ; Hillside v. Sternin, 25 G.J. 317, 136 A.2d 
265 (1957). 

3. Prestex, :nc. v. United States, 162 ct. Cl. 620, 320 
T.2d 367 (1963), is usually cited as the leading authority for 
this proposition in federal procurement. "The basis for this 
holding is that any subsequent 'contract' violates the requirement 
that award be based upon competitive advertising and consequently 
in making award the contracting officer has exceeded his authority. 
The. strictness of this rule has been tempered by the exacting rule 
utilizer, by the Court of Claims to determine whether the noncon¬ 
formity renders the contract invalid. This rule is stated as 

ToiIows; 


In testing the enforceabi1ify of an award made 
by the Government, where a problem of the validity o’ 
the invitation or the responsiveness of the ic.cep t ed 
bid arises after the award, the court thou Id ordi¬ 
narily impose the binding stamp o f nullity only when 
the illegality is plain. If the contracting off'<•»>• 
has viewed the award as lawful, and it is reason an le 
to take that position under the legislation and regu¬ 
lations, the court should normally follow suit. 

John Reiner & Co. v. United States, 163 Ct. II. 3 o 1 . 38', J..'5 t 
438, <*. 40 ( 1 963 ). Acc or d, Alba no Cleaners Inc. v. 'nited States, 
197 Ct. Cl. 450, 455 F.2d 556 (1972). The forptroller General 
follows a similar test and unless the illegality of an award i r 
he will direct a termination for convenience rather than 
c.. ncel I a t i on . Lanier Business Products, Comp. Gen. Dec. 

B-l o7 969 , 7 7- 1 CPD 3 36 ( 1 977 ). See generally Gate, Government 
Contracts^ The Consequences of An Improper 'Aware, 11 Urn. & 





A 


Md 

v y 

L. 

Rev . Vi <1 i ' i ; t> F n i t Z t r , 


bill 

j ; i w 1 1 

S : t 

<: 



\ 1 - 
V l 

J i 

U'ty 

o f : ■.>ciera 1 t/yi r niner, L dr r. 

r r a l 

Is A.-.or 

Jr.d « 

I'm ! 

o r 



f\J 

vert’s 

i n g , h Fid. <. .J 2 24 ( i •: 

: ' 









4 

S 1' CO'Hj . '<*_* II . t ’J • i J ■ 

i 

ri .■ on j 

; ,, i • 

Iu:., 24 / 


C r i 

n ’ 

v? -i 

.d , 

t. j 6 

M . W . t> C 6 (192 y ; v <• t V 

i t '/ 

. R . 

f) . , r. . 

Cm . t 

r u 

r. t i 

U f. 

Co 

. , 

I r. 

. . 127 N . J . t. u ; ei 20 7, 3 \t 

i\. J 

-J 7 3 7 ' 

i ” 7 , 

T I.O 

C 

rr- ; , 

- 

4- 

I. r 

0 i 

: er 

Co nor a ! has i nd ; , a u d th 11 

' h fj 

ir teri 

*. 

1 V 1.1 

; tin- 

»c 

; . »■ 

n - 

p- 

+ 

a r e 

tetter s. r V. J t, tee arc e 

; ■ f ; j i. 

i < r.. t *" 

l r tii 

j t 




r o 


i tit. 

n o f a i; ; i i. a r. t. a i n i mi i i: s j 

J ' t rt 

i t. i, 1 

: ‘ ! c i 

c r.c i 


• r\ 

r 

• c 

n . 

» ■, c 

'13 60) . 










b 

1 he C er.p tr o 1 1 c r Gene rjl 

n . j ^ 

nnpro n 

.i*d h 

i s v i <• 

\'4 

cf 

h i 

d ’J 

thority in r ) uncertain terms: 










11 

IS tht r 0 v ) net* uf this 0 

r r ir 

r j . < , 

111 111 cj acco 

j r, 

f r 




i ■ a 

d*. teri t i n i -g the a ; a i 1 a i.. i ; 

i +■ 

of ni.-rr 

opr--; a 

t i o r s 

r u 





<; i 

iFat contracts involving 

t r « 

>: xc- n d i 

t u r •: 

of pub 


; 




: .;; 

ds >>e 1 o 5 . iy ivac’ rdud 

■] » ■ r . 

o b c r v a ii c e o 

f t:i •; 

la 





i c 1 

per ting c •. • e t i t i j b i dd i r 


nd v■!io 1 

nc.cc 

Mary 






to 

that e r d , * •• de t err-i i ne a : 

C. .’rr 

i t e r o f 

1 a v 

Li!'. 






, e a 

n i n '• a r.C e r . c t o f the t e < 


n d s p e c 

i f i c a 

11 o n s 

J s 

e (i. 





G r n . b t. 4 , '•„? ' jV , ■ S c- 

e 

nrally 

C i b i 

■■if ’ 

! 

; k e 

1 I > 



r 

"• p t. ro ; 1 •: r Ge*; >'a ■ j nd Co ve 

r 11 m e 

•; I 07, r, t 

r a (. t s 

. 2 b C 


. 71 a a 



: ’ / . 

a { T 0 / 0 ) ; /t r • 71; - Fol 

i ' 1 of 

*■ h C 0 

mp f ro 

1 ] 

t. r 

er 5 

'1 

? r t 

/ 

v« • i r "! 

leg Forra 1 » v A.t v • ■•- 1 .i j Govern 

m r n t C o 

n trac 

ts, 12 

A 

•j f *" i 

r . 

' f 1 



C 1 566) ; Schnitz!r . (hany i n 

g' Cc 

H f J 0 t J 

i r 3 c 

• err ■■ c 

r t 




- 


e n t - The Role a ■ i o Inf 1 ucn 

no of t .-. 7 

C"i • t 

nHfco 

he 

net 

I 



jr tr 

acting Of r i e'er 1 <• 0 pora t i 01 : 

S / 

3 Fed. 

r. ' 

(>9 

u j 





6 

T, n- Defense Acqui s : t i or 


u 1 a t i . n 

! h •; r- 

e i n a f t 

C r 

n 

' ; 

or 

i n t e J 

wit: identical lumbering o 

t. 3 2 

C . 1 . R . 

Suit 

i t . A . 

r 

n 

. , 

S U 

[. _ 

h. A 

, pis . 1-39 ( 1 97 G ; . tin t i 1 

recctly t 

he reauia t i 

o n 

r; 

l 

r ; 

r e 

r r e J 

to as the Armed Services 

Procurement 

t eq u 

1 a t i o r. 

i 

A s q 


T r 


A S r> P 

h as been redesignated as 

the 

Defense 

Acqu 

i s i t i ■, 

n 

?pgu I 

*, 7 

o n 

o y 

DOD Dir. 5C00.35, & Mar. 1 

j / 3 . 









/ 

Trie Federal Procurement. 

Pegu 1 a t. i o 11 

' r. «;• >' 

o i n a f 11 r 

Fr 


, r 

i r 

ted 

with identical ruinbcrir.g a 

t 41 

c. r. r . 

h U L. • 

it. A. 

Ch . 

i , 

Pt 

o . 

1-1 

to - 3 0 (1978). The ; a ‘ 1 o 

na 1 

Aeronau 

t . - r- 

a » d S |, 

a c 

** 


Aci 

in > 

” i s t 

ration has similar re ulat 

i ins 

i d e n t i 

f i :■ J 

as the 



P 

41 

c; 

. i . F. 

. Sub tit. A, Ch, 18. pts . 

12-1 

to -62 

i it-7 

r , . s 


•' r 

’ 

L 

NAS/'- 

PR 

is similar in scope it is 

•o t 

s e; i a r a t. 

c 1 v d 

i - : u . -i 

. , H 


*■ 

, a 

i' *■ 

r . 











(j 

iJii til r ( >. eii t '• y i h c Co ■ > 

' i-., i 

' t - 

r J 1 

r _ *. 

i; •' 

f •» c: 


tr 


■) n 1 y 

foru"; in which a bidder c 

0 U 1 ( 

o !■ t a : r 

r c v i 

e v. o r 


L • S 

i , 

o f 

•1 

n a if 

s o t t i c i u t i r. i- i r 1 i i i t.ontr ■ 

, t . 

• ■re in 

L 

i. i 

? f- 







Steel :'o . , 31 G U . S . 113 ( 1 940). In Sc. on we! i Labors tories, I r.c . , 
v. 5 naffer, 2 4 F . 2d oGS ( D. C . C: r . l‘j/0), a federal court first 
held that a ci id n pointed bidder ha 1 stand inn to bring su't 
alleging the illegal award of a Hovernmert contract. However, to 
Sana court has strongly suggested that the opinions of the Com;.- 
t r o 1 i e r General should be accorded great w eight in c x a ip i n i r g s u c h 
matters. Wnee 1 a bra tor Corn. ;. if. a fee, '155 f 2d 13 GC (C.C. Ci r . 

1 *7 ! ; . 


CHAPTER liNi 


Bin RE S P QMS I V ENE S G : ROLF AMI) 

■JEVf'LO P.VEfr 

Role i r_ Advertised P'-ncurer- ■ nt 
An a lysis o f the concept of i t spcns i vc.ess is or.- . nets o / 
a'i unders tand i ng of the objectives of advertised sr c u r c m n t. 

’ni, is beesJSe the announced object f ve s of advertised i re core 
me.it provide the foundation u: on v/n i c h hov° Been erected t.ne 
principles utilised to determine thf> icceptabi i i ty of -j nonejn- 
forming bid. 

As early as Id29 the Attorney oeneril of the United States 
i dicated cnat the objectives of adver ti sec j.rucureirent. were t" 
prevent favoritism and to i.rovid e t.m Rovernment with thc l ene- 

l 

■‘‘its cf con-petition. K :ore recently, the Comptroller General 
has indicated what he views to be the fundamental objective: 
c‘ advertised procurement by following earlier interpretations 
j ic stating: 

The Courts and Account inn Officers of the Govern¬ 
ment h ovt frequently and consistently held that section 
3 7 C fl . Revised Statutes, was designed to give all per 
sons equal right to compote for Government business, 
to secure tu the Government the benefits which flow 
from cjmpetition , to prevent unjust favoritism by 
representatives of the G o v e r n m en t in ma k 1 ng purchases 
for ou; lie account, and to prevent collu.ion and fraud 
i.i procuring supplies or letting contracts.- 

Both feue’-al and state' courts generally agree wife the 

f o roq(. i ng , ta t rment. 


i 


The object ' ve of avo idi ng favor it i sm i , achieved by 
i'tnuiring contract ng officials to adopt. 'o finite specif i cat ic 1 
r • ;u ! i omonts so that bids can be ace opted w i I hout further nego¬ 
tiations with the individual biiders. The ortracting official's 
i o 1 •.» rune t ion t hen f ecowes to determine the lowest re spoor, i ol e 
t-. i ! d e r . 3y ret trie* am the d i s c r e t i c n of •■on ; ructi n q officials 
in this man er i ncfa.; i s ten t treatment • t : idd»- t can r>e abided. 

Tiir cool of conpct i t i or. it achieved p y requ i r i >.q fit. tb • a d v '• r - 
t . .oa spec ’ f i cs t icn c apply equally to a 1 i ;> rr ' r , j'"t t i v e h * ■" d e r s in 
o r * e r * hat a common standard of conpe t i t i n • 1 < ma : >• t a • r . d . At 

. sa» e '.iii'. this aide in the achi ovvn-'nt ,f fu 1 . jm; e t i t i on 

i: - on" a. tea' bidders since u 11 compete upo* •>> equa 1 footing 

A ; r *. men t o f bid res or ns ; venis , wh i i • Mt guarantee- 

i nr 'he r< : <. 1 ; a t ion of the qc.als of advert ’ S' I pro ■■-.refer t , exists 
to mate -.hi ,e goals capable of at* iiimenl. liy f ol i owing such a 
re i'i i re- :er ■ , competition a s preserved by guaranteeing that awa.d 
i ■> made c ti tr * same basic is that v Wei ted from all p . f en t i a 1 
bidders, while at the same time irsurirg that actual bidders will 
1 e competing unde^ the same cord it ions. 

T oat chore should be agreement among federal and state 
authori* its as to the objectives behind advertised procurement is 
not surprising. What is perhaps surprising is th ; extent to which 
a h ’ :i ny be re nc e n f or m i ng and yet acceptable in federal procure - 
r ’ent in 1 , g r, t of these objectives. 

H i s to r i ca1 bevelopme n t 

The origins u r the concept of bid resp hi ■> i veness can he 



found in the American system of alvertis-e p \ < < u remen t . It owe' 
neither i t s creation nor its devc i r nt t ■ its eress o t form to 
the Engl i s h common law. Indeed, ! eg ! •«,! t M - neve: u 1 1 i i c<J- 
vo**ti ed pro* uremer.t to the extent tti.it -men: a governmon 1 3 i 
dctencies have. Its early devol opmr ;■ i ■ federal m ocur-.-ifi t 
.on bo traced to a handful of decisions :y t r: > - Attorney Ce"et'- I 
one regulations of the various federnl aarru; i •• •, required by 
statute to make certain purchases through advertisieg. 

Early Statutues Governing Advertised Procurement 
While the early statutes concerned with advertised pro¬ 
curement provide the startin', place from wnief: to view the Jevel 
opine nt of the concept of bid responsiveness, t hey alone provide 
little guidance. The earliest federal statute 1 , gov m mi a adver- 
ti .ed procurement c id little more than emphasise a requirement 
that it be utilized in the pure ha v e of certain corimodi ties and 
services. They provided little delaii regarding what procedures 
as agency had to follow when ut.il i z ; n n advert is ?<1 procurer e nr 
f,r, surprisingly, did they speci t / tnat award has to Pc made t.. 
a conforming bid or upon what basis bids sfiould lie evaluated, 
f > r example, the earliest statute directing t h c t advertising be 
v ji'd for purchases by the Navy, Army and Treasury made no men tic 
of what procedures were to be followed in making an award but 
simple stated: 

f A 111 purchaser and contracts for supplies or 

services which ate, or may, according to law, t>p 







J 


made by or under the direction of either 
the Secretary of th ,j T r e a s u r y , the Secretary 
of War, or the Secretary of the Navy, shall 
be made either by open purchase, or by 
previously advertising for proposals respecting 
the same . . . . 1 

Later statutes enactod to require advertising in certain 

federal purchases were more explicit in setting forth the 

requirements ar agency was required to follow in making thc.>e 
1 

nurchases. Tnese statutes also contained within them language 
which hinted at a requirement that award be made to a responsive 
bidder. They stated that award would be made to the lowest bid, 

i 'i 

"[ D iffering to tarnish any class of such articles . . . " re¬ 

quested by the Government. This lanquane, however, was removed 
in later and more significant legislation Governing federal pur¬ 
chases. This occui-ed in 1.161 when Congress unacted n more far 
reaching statute which applied to purchases for supplies or ser¬ 
vices in all department- of Government. As toe earliest stabile-., 
on advertising, it provided no guidelines and mode no men t i •> : of 

l ; 

any requirement that award be made to a conforming bid. 

Agency Regulations 

As a result of the broad statutory language of these sta¬ 
tutes and their failure to particularize the u 'tails which were 
to be followed, the procuring agencies of the 1800s had wide dis¬ 
cretion in both the manner in which they advertised for bids end 

in the manner in which they evaluated bids and selected a con- 

lb 

tractor for award. This fact coupled with the fact that tnere 

i / 

was no forum available in which to contest improper awards and 


10 


until 1863 no forum within which to bring suit against the Govern- 

1 c 

men t for breach of an existing contract meant that the 

r equ i remen t of bid responsiveness and consequently what was an 
acceptable nonconforming hid was largely the creation of depart¬ 
mental ’'egulations. In addition, upon occasion, the various 
agencies would seek opinions of t*i•• Attorney General regarding 
procurement matters. Those opinions provide.- some insight into 
the concept of responsiveness as it existed in federal procurement 
of that era. 

Examination of United States Army regulations controlling 

the purchase of supplies and services illustrates hew at least 

one agency dealt with the adverti c ing requirements of the 1800s. 

The Army's earliest regulation concerning purchases by advertising 

was promo 1 gated in 1820. While limited in detail, it specifically 

contained within it what can be viewed as a general requirement 

that bids he upon the same product or service as listed in the 

'nvitation when it stated: 

As far as pra cticable, all supplies and services 
required in the operations of the quartermaster 1 s 
department, will be procured by contracts, b ased 
upon proposals r espec ting th e_ same , previously 
adVertised Tor. "When this course is found 
impracticable, or inconvenient to the public 
service, those supplies and services will be 
obtained by open purchase or aqreement in the 
market. 1 ' 

In the regulations of 1807 the requirement of bid respon¬ 
siveness to the invitation and specifications was indicated by 
the requirement that, "Contracts will be made to the lowest res- 


ponsible bidder, and pure bases from the low ,w .; bidder wl.o produces 
t!ie proper article. " By 18C7 the Army's Re.j u 1 a t i <. r. s were f*r 
more detailed in the requirements they imposed upon purchases and 

cot. tracts at military posts, hut 'till the requirement for bid 

'? i 

responsiveness to the invitation was vaguely stated. The regu- 
1 a f’ons at that time provided that only bids, lijii accordarice w'th 
previous advertisements . . would be considered for award. 

However, the 186 7 Regulations, perhaps in recognition that pro¬ 
curing officers had been too strict in rejecting bids that did not 
fu 1 1 y comply with the invitation, contained within them wha 1- may 
tie viewed as the forerunner of the miner informalities and irreg¬ 
ularities clausps of the present day procurement regulations. 

The regulation directed that: 

Slight informalities on the part of the 
bidder, in complying strictly with the 
terms of the advertisement, snould not 
necessarily lead to the rejection of the 
bid made by him, but the interests of the 
Government should be fully considered in 
the final award of the contract.'’ 

by 1381 the Regulations, while retaining the exception for 

">. i 

slight informalities in the exact form as hove, directed that 
"Prooo r .-ils should be prepared in strict accordance with the 
requirements made known in the advertisement, or circular o f 
instructions to bidders . . . ." 

Early Attorney General Opinions 
While the Army's regulations of 1831 were explicit in 
procedural matters and provided a regulatory basis for the concept 
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of respuns 1 vm : jr , in Army procurement*, of tie day, they foiled t ■> 

‘ one i f i r 1 1 1 y address who t types of deviations v/ou 1 d be con side mu 
materia 1 and which would have nc effect upon ,i hic's a c t. i b i 1 i r.y . 
* n this regard the Attorney General’ . 'ip 1 n i',n s of the period pro¬ 
vide a clearer insight into the degree of conformity required 
before a bid could qualify for award. These opinions are also 
useful in that they display how succeeding Attorneys General ad¬ 
dressed the issue is different fashions until by the end of th> 
century a general approach appears to have been developed. 

lased upon nis authority to give his advice and opinion 
or. questions oi lav/, the Attorney General would, whet requested 
i ■ the a gene 1 r i , render opinions on issues o: ! id responsive --ess 
in an early opinion the Attorney General clearly took the position 
trial 'i award on a basis ether than that ad vet tiled was inpermis- 
s i h i. In response to an inou i t y from the Secretary c f the Navy 
a r, fo whether an award could he made to a low bidder wi»ct e the time 
of delivery was to he longer titan that specified in t h e 
advertisement, tue Attorney Genera 1 indicated that such an award 
would be unlawful. !n so dninu he stated: 

The obvious purpose of the act in question 
was to invite competition in the proposals; and it, 
therefore, requires that the advertisement emanating 
from the department shall particularize everything 
that may essentially affect the contract. That the 
time of delivery may be, in a contract, of this de¬ 
scription, a material element, the circumstances 
connected with this case clearly evince. Non 
constat, if the time had been extended, as now 
proposed, on the face of the advertisement, 
that other and lower offers than were received 
might not iiave been male. It may well he that 
a in a n u f a c t u re r may not be in a condition to deliver 






at one time, and yet lie fully uiuabl e of doing 
so at another; and that, whilst he would tie 
restrained by this inability from competing 
for a contract within the time limited by the 
proposals, he might have successfully done so 
had the extended time been ad vettised . ' 

In a subsequent decision, a different Attorney General 
appeared to modify this position. To ere he announced that to 
deny award to a low bidder simply because he offered to complete 
the contract, five days beyond that specified in the invitation 
would, ’ [ L) , o an a. urd cor. s true t i on of a statute, th A chief object 
of which is to en. 'e the Government to p;rcha,e at the lowest 
price . . . sacrificing the spirit of th r fitute." In so 

holding the Attorney General es sen t i . 1 l y stated that if the 
requi rciiiieit from which the bid deviated w.: , only i r, t he i nv i la t i on 
ana wa . not established by statute then it was i mm 1 1 e r i a 1 and trie 
bid should be accepted. 

Ten years later, in 1871, the concept that only a require¬ 
ment established by statute was material was overturned in one of 
t,, e Attorney General's most restrictive opinions. In the opin¬ 
ion the Attorney General held that if the invitation established 
a requirement and specified that no bid would be considered that 
railed to meet the requirement then any bid deviating from that 
requirement had to be rejected. Indicating that he was aware 
that hi : . predecessors had taken a different approach, the Attorney 
General ted that when tin; law requires advertising for con¬ 
tracts und award to the lowest bidder, "lilt must be construed 
*.o mean that the lowest responsible bidder, who conforms to the 




terms nrescr i bed in the ireulir . 
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in excess of that specified in the invitation a material devia¬ 
tion the Attorney General announced the test in the fol 1 gw i re) 
t orris : 

The fairness of contracts upon advertisement, 
specifications, and competition require:, chat .11 
bidders shall, as to all .natters uf c msequ- nrn, 
those which affect the cost ot the work and the 
amount of expenditure require to be us ■ ! m 
performing it, be subject substantial 1v *o the 
same terms and conditions. 

T h i' test of materiality, 1 hi i <■ f or e , focused upon whether 
t h e deviation permitted the bidder a competi t i v*< advantage ever 
other bidders by pernittieo him to bid on a lens expensive t isio. 
tinea the opinion f ound the deviation material based on this test 
it is not certain ..mother the Attorney General would have found 
the bid acceptable had he not felt that there was an impa t 
upon the cost of the work. In a subsequent decision, howtver. 
the Attorney General did indicate that literal compliant 
with an invitation was not required to render a bid acceptable. 
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Finding the failure to insert on a hid bond the dates of the bid 
and of the bond to be a waivable defect, the Attorney General em¬ 
phasized tiiat such defects should be waived in order to secure 

the advantages of competition which would be lost by ob:.living 
1 3 

a 11 forma I iti es . 

Early decisions of the State Courts 
As it was developing in federal procurement th° concept 
of bid responsiveness was also being addressed in decisions of 
the various state courts as they dealt with problems of conformity 
arising under state and municipal advertising statutes. While the 
scope of this paper will not permit an in depth examination of 
these decisions it is important to consider the approach taken by 
the courts in these early opinions from the standpoint of gaining 
a perspective on the overall evolution of the concept of bid 
responsiveness. 

In these early decisions the courts clearly embraced a 
requirement for bid responsiveness, holding that award could only 

be made to a bid which complied with the terms of the invita- 

3 '• 

tion. The requirement for responsiveness was enforced because 
it was felt that any other rule would result in a violation of 

the statutory mandate that contracts be let based upon competi- 

3 l ) 

tive bidding. Decisions held that an offer which failed to 
conform to the invitation's requirements could not be considered 
since it constituted a new proposal rather than a bid upon that 
which was advertised. Such a bid, it was felt, was without 





competition with others of the same class and to consider the bid 

would result in award on a basis other than advertised to all 

37 

possible bidders. Finally, it. was stressed that a failure to 
conform required refection since it would mean that bidder^ would 
not be competing upon the same basis in fair competition. 

The state courts, in thr'so earlv decisions, as had the 
Attorney General, recognized a distinction betvrcen deviations 
tnat required rejection arid those that did not. The former were 

termed substantial variances while the latter were referred to as 

30 

mere irregularities. While this rule was generally recognized 
its application was not always ^learly defined. Two de isions, 

for example, illustrate what appears to be two different ap- 

o o 

proaches. In the decision of Case V. Tron_ton, the Mew Jersey 
Ccurt o f Errors and Appeals took one approach. There the bidder 
had failed to submit a bid sample as required by the invitation. 
In finding the variance substantial, the Court stressed that to 
permit one bidder to be relieved from conditions imposed by the 
invitation would mean that award would be based upon conditions 
not offered to all actual and possible bidders. The fact that, 
the bid was the only bid had no impact upon the Court's finding 
that the variance required rejection as it stated: 

Nor is the reason for enforcing this rule 
any the weaker because McGovern remained the only 
bidder after the exclusion of Hie Barker Asphalt 
Paving Company. The ground for enforcing the rule 
is because no other persons were invited to bid upon 
the terms which the contract was awarded to McGovern. 

The presence of the condition may have deterred 
others from bidding, who would have had they known 
that these conditions would be waived.hi 


In measuring the extent of acceptability the Court thus focused 
upon the conditions in the invitation and whether waiver would 

result in a contract not offered to all potential bidders. 

n? 

In P ascoe v. B ariu m, on the other hand, the Supreme Court 
of Michigan took a different approach. It found that the offer of 
a delivery date 15 days beyond that, required in the invitation did 
not constitute a substantial variation. In so holding it focused 
upon the fact that there was no evidence that would indicate that 
the deviation permitted the bidder to bid a lower price than the 
next higher bid. Thus, the Court, rather than examining the 
requirement to determine if it may have been sufficient to deter 
potential bidders from bidding, focused upon the impact of f he 
deviation upon competition between actual bidders to determine if 
the variance was substantial. 

As Chapter II of this paper will illustrate these two 
approaches to measuring the materiality of deviations continue 
to exist today. 

Early Comptroller General Decisions 
The role of the Attorney General in addressing issues of 
bid responsiveness in federal procurement gradually diminished 

subsequent to the creation of the General Accounting Office in 

x a 

1921. Through its powers to take exception to accounts of dis¬ 
bursing officers and hold them responsible for unlawful payments, 

to render advance decisions concerning the propriety of such pay- 
■» 4e 

ments, and to settle all Governmental claims and accounts, 


the General Accounting Office, presided over by the Comptroller 
General, has gradually assumed a primary role in determining 

•i 7 

ues t. ions of bid acceptability. E s tab! i . bed to fulfill the 
role qF Congress's chief "watchdog" over tnfi disbursement and 

ll /; 

application of public funds, t ne General Accounting Office, 
almost from its inception has been far more active in the area of 
bid responsiveness than the Attorney General ever was. M;reov f, r, 
consistent with that role, the Comptroller has not only advised 

<4 ' 

governmental agencies when tney might accept a nonconform inq bid, 
but also notified them when tney are required to consider such a 
bid fo 1 * award. Thus, ; n federal procurement, an acceptable 
nonconform i nn bid is not necessarily synonymous witn v of would 
initially be considered acceptable by the procuring agency. 

Over the years the r oinp tro ’ 1 or has developed a highly erm- 
!• 1 ex sy.tem jf rules to be util i r r d in measuring the rater i > I i ty 
of deviations f t or. invitation. r>.gu 4 contents T it i s system has 
'•vol ved arid con t 1 ••nos tc evolve to this da.-. While subsequent 
sections of tnis paner will ■il'inc. the intricacies and evolution 
of these rules within each major area of bid responsiveness, an 
awareness of early developments is essential to provide a frame¬ 
work upon which to build subsequent analysis. 

While presently the majority of the Comptroller s deci¬ 
sions regarding reckons veness arise out of protests of agency 

1 

actions ty disappointed bidders the Comptroller's initial 
derisions resulted from administrative review of agency decisions 
not to male an award to i low bid. In these early opinions the 






Comp 4 .rol 1 er evidenced a concern that the Government realize the 

benefits of the lowest bid whenever possible. The focus was not 

upon whether toe Jev i . 1 1 i on disqualified the bid from co ■'s i do re.- 

t i on but u.'on win t. her the deviation justified the agency's action 

in not considering it for award. While the Comptroller indicated 

that an agency might reject low bids for failing to c r fore, to 

specified quality requirements, where it was felt that the 

specifications were overdrawn, exceeding the Government's actual 

needs , the agency was advised that the low bid should be asrepted 

'• u 

in spite of its nonconformity. Similarly, when if was felt that 
the deviation had no impact upon a bidder’s commitment to per¬ 
form in accordance with the specification requirements listed in 
the inv tntion the agency was advised that the deviation was an 

S r 

informa1ity. In such a case it was stressed that the interests 

> t • 

of tf? Government required that the bid not be rejected. 

During the 1 930's, almost imperceptihiy , the Comptroller 
began to alter his approach and a test of materiality began to 
emerge. A distinction was drawn between deviations which went to 

the substance of the bid and those which affected simply its 

i. 7 

furm. Derisions resulting in a finding of nonrespoisiveness 

general!/ involved deviations from specification requirements and 
those resulting from a bidder's imposition of a condition d> signed 
to licit his liability to the Government. Where the deviation 
had an impact upon specification requirements it was held that it 

affected the substance of the bid and award was impermissible 

:a 

oyei. if the item offered met the actual needs of the agency. 


Whore the 1 iddor 1 nposed i *-on.J : t ion , not a 1 ro.vlv contained in 
the i' vitation, cejnc' ir ,; i ■■ r re; »n>i wcd'-d wo- re trie condition had 
an impact apon contract price or would limit; the contractor’s 
liah : lity to the' (".n y.< r licit--I; I >■ !ioth s i tactions involv -nq 

deviations from spec i f i ca t i n.;-, , i *• • i cud ; tioned bids , tin- C o .r;, - 
troll-.r emphasized the fact the'- any >•, s j 1 taut contract would nut 
he the . a me as that offered to a 1 1 r. idderg. 

'..'here tne deviation neither had an impact upon spec idea¬ 
tion requ i remits ror imposed a condition l r- a t would either limit 
the bidder’s liability or affect the price of any subsequent con¬ 
tract, the Comptrol 1 er found the deviation immaterial. iirilike 
decisions involving specification requirement', and conditioned 
bids, which did not specifically address why a deviation went to 
the substance of a bid, decisions in this area identified charac¬ 
teristics which had to l.e impacted by tne deviation before it 
would be considered material. In a Id35 decision, for examp.e, 
the Comptroller stressed that an agency should net; reject a hid 
simply because of a failure to furnish something that was required 

but did not in any way affect the price or quality of the equip- 

; 1 

1 at to be furnished. fubsequent decisions emphasized that if 
the deviation did not go tc the substance of the bid by affecting 
price, the quantity of items to be procured, the quality of these 
items, the character of the work to be performed or any terms and 
conditions of performance, then the deviation was immaterial and 
the nid should rot be rejected. 


In a 1940 


decision the Comp t> <1 lor tool on i n t e r <• g t i r; g 
an; ro . W h ? 7 ■ holding t. ho? it w i i w ;;r >-ni s i ’> I <• to aic> pi a 
■ K 1 ronta ifiino a condi t’on imposed ‘-v t hr* bidder he indicated *•. h u t 
vi - ward c:h;H he -wade if after lid oner i r, -i I h« hid' 1 r agreed to 
remove the c ond i 1 in-i from his lid and h. rent, nn award on the be i a 

t . * I 

which was advertised. For ten /ears this decision permitteu 
agencies to ri a k e awards to low fids containing material deviations 
as long as the bidder acireed to conform after bid opening. Ir 
1 9 c o . however, i n v< h a t can be t o t"" n d a 1 a rv-ma r k decision t he r . o m o - 
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an wii'ii w ;, s imp roper be a us i- a hid was r.ot, M t i orted uoon the a;- 
r f devernment furnish d nrnn nty, tc r 'k e.: cep i ion to the s; «<t i f : - 
cation requirements, ard j: ,. i l >d *-o comply with delivery r- qu i re- 
men ts , th>* •. c- • iptro i 1 er stressed that the deviations went to the 

subs* if the !• ; i r.cr the v affected the price, quality and 

i s 

■in anti tv - 1 the vr : i ■ ' <* • offered . This basic test o f price, 
qua I?*, a r ,Mrt ■ r .. still followed by the Comptroller. It has. 

f'woy.-t, 1 s ■ -> 1 i f . a . :• ! supplemented by additional tests of 

11 a * the rule is that a deviation is material 

i f i* as ■" r • r •. i * •• i v i a 1 effect unon price, quality* euan- 
t i 1 / . ; * t •••■* 1 <■ ■ ■ v, r f {h»- invitation. Subsequent 





discussion will c-n-idpr those mod if h jf ions ir qre ter detail. 
Current Statutory and lv < a u ] a l <■- r / l u i d e 1 i n or 

5 * atu t e s 

Since the late 1 P^Cs there i ic oi.tee a r 1 oa» 1 eg i: 1 a t i v 
mandate that award under advertise) procure^- «; t ma<h- to a con¬ 
forming bid. This occurred with the passage of the Armed Serv¬ 
ices Pro u r o m e n t Act of 1947 and the federal Property and 
Administrative Services Act of 1949. Both of these acts non 
t. a i n within them 1 anquaae which con be interpreted as prov idinq 
a statutory basis for a requirement of bid rosponsiveress. The 
Armed Services Procurement Act, for exmnle. provided that: 

(b) All bids shall be publicly . :;ened at 
the time and place stated in the advertisement. 

Award snail be mans, with reasonable promptness by 
written notice to that responsible bidder whose 
bid, conforming to the invitation for bids, will 
be most advantageous to the Government, price and 
other factors considered . . . 

Read literally this provision would clearly indicate that 
any bid nonconforming in the slightest respect would have to be 
rejected as nonresponsive. The legislative history cf the Act, 
however, provides no indication that it wan designed to cuange 
prior practices of Government officials and the Comptroller Gen¬ 
eral in waiving immate r ial deviations in nonconforming bids. 
Relying upon this fact the Comptroller has taken the position 

that it has no impact upon the policy and decisions of his office 

7 i 

developed prior to its enactment. Consequently, the existing 
statutes, and tneir requirement that award be made to bids con- 




forming to the invitation, ha ve had >•«; -ic t on on Hit 'in /el o; 
of the concent of mspon- iveness within th ',e:i<-ra ! Accounting 
Office, 
if eg u 1 a t i o ns 

both of the major procurement regul at i < r,s < c,nta i n [rov • - 
s ions concerning the issue of bid responsiveness. h addre . i t g 
the subject in general terms they provide: 

lo be considered for. award, a bid must comply 
'.r, all material respects with the invitation for 
bids so that, both as to the method and timeliness 
of submission and as to the substance of any 
resulting con t ra c t , all bidders may stand or: a n 
equal footing and the integrity of the formal 
advertising system may be maintained. • 

Elsewhere these regulations provide for the r»-u.ction of indivi¬ 
dual bids. !n so doing FPR states: 

(a) Any bid which fails to conform to the essential 
requirements of the invitation for bids, sum as 
specifications, delivery schedule, or permissible 
alternatives thereto, shall be rejectee as nonresnons m. 

(b) Ordinarily, a bid shall be rejected where the 
bidder imposes conditions which would modify require¬ 
ments of the invitation for bids or limit his 1 i a b i 1 i t. 
to the Government so as to give rim an advantage 

over other bidders.'^ 

From the standpoint of measuring the acceptability n f non 
conforming bids the most significant section of the regulations 
is that entitled ’’Minor Irregularities or Informalities in : ids” 
This phrase has traditionally been utilized to identify the 

acceptable nonconforming bid in both the regulations and in 

•/ 

decision' of the Comptroller. DAR 2 - 405 and FPR 1-2.40F, with 
minor exceptions, contain similar language in defining a minor 
irregularity or informality. DAP defines a minor informality it, 






the following terms : 

A minor informality or •• r r eg.. I a r < f > i ; one which 
is merely a matter of for or is seme immaterial 
variation from the exact renuiromen is of th< 
invitation for bids, having -v; of*ect or cere 1 / 
a trivial or negligible effect, on price, gusli'/, 

■quantity, or delivery of the supplies or per f urrr. 
a Hue of the services being procured, and the 
correction or waiver o* which would rot affect 
the r c-1 a t i v e, s to nd i ng , or be otherwise prejudicial 
to bidders. 

The provisions of the regulations largely refl’-t the test 
established by the Comptroller. As the Comptroller has rod i f i «./•: 
ri i s rules, the regulations have generally been altered to reflect 
those modifications. For e 'ample, initially the rule of r r i c . 
quality and quantity was a 1 so! Jte. Any deviation having a: / im- 
c t on these character is tics was mjieri.il. The* Ar m ‘ c Cervices 
Procuremer t Pt-gul ation wMcn pro.ceded the PAR 'ef 1 ec t.»-c this.’ 
Subsequent i > , t'-c Comptroller indie at d that deviation' having 
only a trivial el feet o, these three characteristics would .ot 
result in nonre spor. s i veness . ’ The present v 'equ 1 a t ’ on reflects 
this cos it ion. Fo>’ th’s reason, and because the regulations arc 
general "n scope, the opinions of the Comptro 1 ler take on added 
significance in determining the materiality of deviations from 
invit :tion requirements. 
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CHAPTER EUO 


PRINCIPLES UTIL 1/ED TO L'LTtRMIt.: ACCEPTABILITY 

Genera I I / 

Having brief! v examined the Historic, j! backaround and 
f u nd a nan La 1 basis for » ruqu i rcment of b i d rc ,r pons i vr n^ss , 
the following sections of this paper will iddross iri '■•re-itrr 
booth tic distinction It tween the acceptable and unacceptable 
non-'on f onr i ng hid. Wh i ! " the goal will he to define that 
distin.tion as it exists in federal procurement, in order to 
further illustrate concepts and principles it has been found 
necessary to utilize state court decisions. Their use is 
necessitated both by the fact tnat the Comptroller General's 
opinions concerning responsiveness lack extended discussion 
of the principles underlying determinations of acceptability 
and because the Comptroller does not observe certain principles 
that form the basis for decision in many state courts. 

examination of the various decisions concerning respon- 
si .r it-ss reveals that, three noneral principles form the 
t .. siiti t i on for all determinations of the acceptability of 
n n.on forming bids. While in this chapter each of these 
three principles will be addressed, separately, it will 
be.oiie apparent that often in actual practice they become 
interrelated. Briefly, these principles may be summarized 
<m follows: (1) Preservation of the integrity of the 


competitive bidding system requires that a nonrospons i ve bid 



3 ?. 

not be corn.'L l ed <>r waive.) i,/ order Ui.it (In- I id ri.iy be 
considered for award but instead the bid mu , f he rejected, 

( P ) Any b i d deviating f ru'H the re;u 1 remen r. s of the i n v i t a t. i n 
in such a fashion that the bidder may obtain a competitive 
advantage over other actual bidders must be rejected as 
nonresponsive; and (3) A nonconforming bid may be considered 
for award where, in spite of the deviation, the bidder, upon 
acceptance, would tie obligated to perform in accordance with 
the demann s of the invitation. 

These three principles can be termed integrity, actual 
prejudice and obligation. As subsequent pages of this paper 
w 1' 1 illustrate, the principles of actual prejudice and 
obligation generally provide the foundation upon which the 
tests of materiality have 'een based in fedora 1 procurement. 

'■' n the other hand, the principle of integrity an pears not to 
be a basis jpon which to measure resporsiveness,but rath- ^ a 
goal to be achieved by following the tests of responsiveness 
that d o ox i s t. 

Integrity of the Competitive bidding Tystem 

The primary stated objective in following a requirement 
if bid responsiveness Is to maintain the integrity of the 
competitive bidding system. Invariably when dealing with 
natters involving bid responsiveness, the Comptroller General 
emphasizes this fact. Consistently it is stressed that it is 
infinitely more in the public interest to maintain the inteority 

i 

I 

N 



of the competitive bidding system than to oh Lair* a pecuniary 
advantage in the particular case hy an award in a nonresponsive 


bid. Just as 

consistently. 

however , 

the So pipe 

r o 1 1 o r 
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is meant by 
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1 carer terms the concept of integ ity. The def i n i tion fno, 
,.,'Puir to provide may be utilized throughout the romo i • der 
of this discussion since arguably the meaninq • f the word 
should have no variation simply because the systems of 
advertised procurement exist in diverse jurisdictions, 
basically, these decision - appear to equate integrity with a 
consistent following of the goals of advertised procurement 
and a lack of erosion in the fundamental structure o f the 
o:"po-it.ive bidding system. Rather than focusing upon 
.a t her the rules of responsiveness have been observed in 
determining whether integrity is maintained, the focus 
appears to be upon whether the rules of responsiveness being 
‘ 11 owed serve to insure absolutely that the obiectives of 

advertised procurement a r e being fulfilled. The following 
statement of the Supreme Court of Minnesota aptly illustrates 
11 ' e f o r e g o i n g : 

Since they are based upon publi< economy and are of 
great importance to the taxpayers, laws requiring 
competitive bidding as a condition precedent to the 
letting of public contracts ought not to be fpjtteped 
away by exceptions, but on the contrary, should receive 
a construction always which will fully, fairly, and 
reasonably effectuate and advance their true intent and 
purpose and which will avoid the likelihood o? their 
being circumvented, evaded, or defeated. 



Therefore, under this concept >,f integrity the fact 
that a waiver of the requirements of hid responsiveness 
would not be harmful in the particular instance is an in¬ 
sufficient basis to justify acceptance*, since ultimately 
erosion of the system of udvertised procaremen' would result, 
leading to uncertainty in subseouent procurements. 

farlier in this paper the qua Is of adverti ad procurement 
were discussed. It was indicated that bid responsiveness 
erved to contribute to the attainment of those goals. 

However, if the rules of bid respor . ivoness being followed 
-ip’ such that attainment, of those goals is potentially 
inhibi l ed ,then arguably true integrity under the foregoing 
definition cannot be maintained. Moreover, where the rules 
of bid responsiveness are constantly fluctuating and are 
applied unevenly erosion of the system is assured. In light 
of these commonts.and prior to proceeding with a study of 
the principles utilized in determining bid respons i veness, i t 
is helpful to consider the fc1 lowing apparently contradictory 
statement of t.he Comptroller: 

Tiie basis for the strict rules governing bid responsiveness 
is grounded in the need to protect the integrity of the 
competitive [lidding system by assuring that all bidders 
compete on an equal footing. ... In most cases, of 
course, the integrity of the system can he preserved 
only by strict application of the responsiveness rules. 
However, in cases where it appeared that acceptance of 
a deviating bid would result in a contract which would 
satisfy the Government's actual needs and would not 
prejudice any other bidder, we permitted acceptance of 
the bid notwithstanding that the bid was technically 
non responsive . . . since the integrity of the competitive 
system was riot adversely affected therebyJ r 
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Fro in this statement it would uppi'jr that tho Comptroller's 
concept of integrity focuses,net upon observing the Mjlr, of 
responsiveness , but rather with insuring that t> . t , mi.su t. moot 
its actual neeJs while at the same time no actual • d d e r : s 
prejudiced. As such, therefore, the- umpf oiler's concept 
of "integrity" differs markedly from the definition prr.y i <jfd 
l‘y the state courts. 

A b s o 1 u t e _I ti t eg r i Ly and the 'Mirror Foge st 
Principle I- x • a i i.ed 

If ore’s definition of "integrity" focu.' r open 
whether the goal> of advertised procurement are reali/"-I in 
mil procurement then it follows that only deviations v • n.t 
have ab olutely no potential for impinging upon these goals 
arc it material. following this appr • h a standard is 

applied that is strict to the extent mat in order for a bid 
to be deemed responsive it must virtually mirror the invitation, 
far the sake of simplicity, th« refore, this test can be 
termed the "mirror image" test. In noth discussing and 
1 lustrating the application of this test it is necessary to 
utilize largely state court decisions since the test appears 
not to have teen followed strictly by the Comptroller. 

Recognizing that since its inception the basic ot.jeitives 
of advert i sen procurement have been to insure ttiat the 
vernment of. tain the benefits of (cripeti t ior; from all who 
i> e les i rout o? rendering s or vices or furnishing supplies to 
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it and to ;u a r a n t or the equ.. ) t n .1 I m<ii t , without favoritism, 

of those \-, h .j chose 1 0 do ! us 1 ne r .s with t f’.nv* rriment, 

decisions following this tesl f i in! ary deviation material 

wnich might potenti 01 ly impede upon my of these goals. 

illustrative of this approach is 1 he folluwino statement of 

the Supreme t. ourt of “Jew Jersey: 

Issentially this distinction hetwecii con¬ 
ditions that may or may not t>e waived stems from 
a recognition that there are certain requirements 
often incorporated in bidding specifications ’which b/ 
their nature may be relinquished without there: 
beinq any nos jble frustration of the policies 
underlying competitive bidding. In scarp contrast, 
advertised conditions whose waiver 1 . capable of 
! morning a vehicle for corruption or favoritism, 
or capable of encouraging improvidence or extrava- 
omcr, er likely to affect ttie amount of any bid 
or to influence any potential bi’der Vo refrain 
from biddinq, or which are capable of affecting 
the ability of the contracting unit, to make bid 
comparisons, are the kind of conditions whir.: may 
not under any circumstances be waived. 

Decisions following the mirror imago test, measure the 
oeviat ion's materiality both in an absolute sense and in a 
'elative sense. Measuring it. absolutely the focus is upon 
wht'tiw r the deviation altered the common standard of coinpeti tion 
by resulting in an award in a class not solicited from all 
potential bidders. Consequently, part of the mirror image 
test as it is applied is to focus upon whether the presence 
of the condition might have deterred prospective bidders 
from bidding who might have bid had they been aware that the 
condition would be waived. If so, then it. is believed that 
both the potential bidder and the Government may have been 
prejudice.'. 1 he former by not being able to participate in 






the procurement and the latter by not iruli/irg the pot.< t, till 
for obtaining a more favorable prie by rea river t i r i tig utio' 
the basis of the requ i rrminits as mod i r i <■'! . 'his .1 r ‘ < * if 
the mirror image to t can be referred to as .up ri tial 
prejudice since it focuses upon the potential harm tc the 
competitive bidding system caused by act opting a deviation 
bid and the potential prejudice to pro .pe. 11 v<- bidders and 
the borer nment by making an award on a has i> other than 
a d v e r t a s e d . 

Only through insuring that there is no potential 
prejudice will it be absolutely certain that advertise' 
procu rower ts goals of obtaining the most favorable price ‘'or 
tne Government and providing all who might desire to compote 
an opportunity to compete are observed. Applying the potential 
prejudice test tit ere is no emphasis placed upon the impact 
t.be deviation 'right have had upon the price, quality or 
quantity of the item being procured. bather, the focus is 
upon the requirement itself listed in the invitation. If 
the requ i remc t. may have been sufficient to deter prospective 
bidders from bidding then any deviation from it is material. 

Tht second aspect of the mirror image test is a more 
relative test. It focuses upon the manner in which the bid 
deviates from the requirement and whether by being able to 
bid in the manner in which he did the bidder was able to 
obtain a competitive advantage prejudicial to the rights of 
actual bidders. If the deviation is such that it permitted 




the l'i elder to estimate h i •• lie on 


b a s i d i tf . • r'" i t fro; 


that of his actual c on; i e tt i ! <v-. thou l he deviat. on j cot, . i dor*'*! 
material. The focus apply inn this aspect of t ho mirror 
image test is upon the deviation ra Min than the requirement 
in the invitation. Where the deviation an l,,’ viewed as 
at fee ting any tangible quality, such as the price of the it.ets 
being furnished, thereby potentially arov id i rig Mm bidder a 
< urnpe t f t i vc advantage by being able to estimate h i s b i <1 upon 
a. basis different from that of h i s competitor,. l neri the 
deviation is material . Since it focuses upon pre jud i<5e to 
actual bidders i *■ an to t erned actual prej u>! i, e . 

Application of the Potential Prejudic- Rul*' 
Recognition of deci ions applying the mirror image 
f est is often difficult boeguse of the propensity to apply 
•he actual prejudice test as an initial test of materiality 
'or i or *o utilizing the potential prejudice rule. In many 
decisions it is only when the test of actual prejudice fails 
to result in a finding of materiality that discussion is 
directed to whether the requirement being waived may have 
deterred prospective bidders from bidding. honseguent1y, 

:.nr only clue to determining whether a decision was decided 
1 11fl '■ ' ' ’ 'o' t v.ith the mirror image test is the l ,u. t that the 
d'M. i'.ion was resolved on the basis of potential prejudice. 

’dany dei i- ions con, et oi nq hid responsiveness by the 
Attorney C»ei.<>r-i I and several state courts appear to have 





been resolved on the basis of potential pr (.■ j u «i i c e . In 
addition,som n decisions of the Comptroller General appear to 
apply this test, but it ha s been applied i tic ons i s tent. 1 y with 
emphasis appearing to he placed on actual prejudice alone. 

:'oiKcni for assui ing full competition t<y permitting 
ali prospective bidders to compete was evident in some 
Attorney General opinions of the lbth century. It will be 
recalled that early in the century toe Attorney General 
•tressed that to modify the terms of a contract from tnose 
advertised would result in a contract without the henfits of 
competition from both actual and potential bidders. Later 
in the century the Attorney General firmly stated, "It is a 
mo-, lory to invite proposals of a - ertain sort, and then to 
reject them for proposals of a different sort, which were 
uninvited, and the possible acceptance of which couid no• 
have been generally anticipated." 

The' courts of ’lew Jersey nave consistently followed a 
■ trict test wMc n measures the materiality of deviations 
botli by an actual prejudice and a potential prejudice test. 

The 190.' decision of Case v. Trenton, already considered, 
set the trend for the strictness of the state's rules of 
responsiveness. It will be recalled that in that decision 
in finding the deviation material the Court pointed both to 
the fact that the deviation had resulted in unequal competition 
and that others might have bid had they been aware that the 
conditions in the invitation would be waived. A subsequent 




lower court decision indicated that in do tern i n i rig whether a 
defect impacted adversely competitive bidding two factors 
had to be examined: (1) whether tie- requirement, being 
waived prevented anyone from bidding; and (°) whether a|1 
those who did bid did so upon an equal footing. The hew 
Jersey Supreme Court's more recent dec’s ion in Hillside j. 
Stern in clearly illustrates stric: application <■<f a 

potential prejudice test and points out that -rncern for the 
integrity of competitive bidding is the basis bon i fid apply it. 
mid a strict standard. Holding that, a bidder's failure to 
u'mit a required certified cheeb v; i tb fi i s bid as security 
rendered the bid non rev, pons i ve, the Court focused upon the 
fict that the presence o f the condition may have deterred 
potential bidders from bidding who may have bid had tnoy 
known that the condition might have been waived. "be Court 
c >.n eluded by stating: 

Fxamination of all of the authorities to which 
reference has been made has led us to the conclusion 
that the efficacy of our c ompe titive bidding statute 
depends upon its r i gorous - en forcemen t. ApprovaT o"f~ a 
relaxation even to the extent sought in this instance 
would make necessary an evaluation in future cases 
of sensitive, subtle and subjective criteria, and 
such a practice dees not harmonize with the underlying 
objective of the legislature. Accordingly, we hold 
that the defendant's nonconforming bid was not subjee* 
to acceptance by the township. 

Subsequent decision-, of the courts of Hew Jersey have 
indicated that a requirement is material and may not be 
waived when potential bidders may have been discouraged from 
bidding due to its insertion in the invitation, even in 




'.pit t* of the fact that actual bidder*-, would not have tie on 
prejudiced by an award to a deviating bid. The test in 
these decisions to measure materiality, therefore, was more 
th,i>' actual r.rejud ire but rather whether award to the deviatin'] 
bid would have resulted in an await on a standard different 
f roi that advert, i ,ed and therefore resultin'] in an award 
without competition from all who ma. 'ave participated had 
it seen generally known the re^uirenu-nl would be waived. 

While theoretically any requirement may be adequate to 
deter potential bidders, nevertheless. Court's applying the 
potential prejudice test have found certain deviations 
immaterial. Recognizing that achieving the goal of economy 
in public contracting might be unnecessarily frustrated by 
too strict an application of the rules of responsiveness. 

Some decisions have permitted the waiver of what are termed 
technical omissions in the* form of the bid, apparently in 
the belief that in so doing there would be no possible- 
frustration of the policies underlying competitive bidding, 
for example, in one hew Jersey decision the submission of a 
bid bond rather than a required certified check was found to 
be an immaterial deficiency since it was felt that no one 
was prevented from bidding arid all those who did bid competed 
upon an equal footing. In a Minnesota decision a condition 
in a bid that the Government remove competition from a 
privately owned utility company was deemed a minor irregularity 
‘oca use the franchise was about to expire and the fact was 
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known to all bidders. 

It has been necessary to illu.trate the [lotential 
I're j ucice test through a discussion of siat' 1 derisions 
primarily because it is difficult to deter t its strict 
application in decisions by the Comptro11 pi . While several 
of the Comptroller's decisions appear to have been resolved 
upon the basiu that an award to a nonconformnq hid would 
net result in a contract which was offered to all prospective 
bidders, other decisions decided contemporaneously with 
these decisions, were decided on a basis ’neons i stent with 
the test of potential prejudice. As subsequent sections of 
♦his pap‘*r will reveal, if any principle is (.insistently 
applied by the Comptroller in making decisions of responsiveness 
it i> that of actual prejudice. 

A 1933 decision serves both to illustrate the apparent 
•application by the Comptroller of the potential prejudice 
test while at the same time pointing out his application of 
strictly an actual prejudice test in other situations. In 
the decision the Comptroller held that a bid was lonresponsive 
when it failed to comply with an invitation's requirement, 
that a water (".cape hole on a water meter be placed in such 
a manner as to insure against tampering. Rather than appearing 
to .Measure the materiality of the deviation on the basis of 
whether it provided the bidder with a competitive advantage 
over other actual bidder'., the lomptroMer seemed to focus 
upon a need to insure competition ami the opportunity for 






all prospective bidder r to participate when it was stated: 

If it be administratively determined that 
the needs of the District of Columbia would be 
best served by meters so equipped, or, . . . that 

such guards are not needed to ptwvide a sufficient 
degree of protection from tampering . . . then the 

proper course is to advertise for such meters on 
specifications setting forth what is wanted in 
sufficient detail so that prospective bidder: may 
submit their proposals on an equal footing, or to 
accept the lowest responsible bid actually meeting 
the specifications heretofore advertised. 

However, in an earlier decision the Comptroller had held 

that, a failure to furnish required descriptive data prior to 

‘id opening did not require rejection. In distinguishing 

the decisions the Comptroller indicated that the failure to 

furnish the data prior to opening had no impact upon the 

price, quantity or quality of the items being procured and 

theref '-o the deviation did not go to the substance of the 

bid. ‘io mention was made of the fact that the requirement 

to furnish descriptive date may have deterred prospective 

bidders from bidding. Moreover, as subsequent discussion 

will reveal the price, quality or quantity tes' is a test of 

actual prejudice rather than potential prejudice. 


Actual Prej ud i ce 
Principle exp I a i nod 

While actual prejudice has been util i/nd along with 
potential prejudice in making decisions of materiality it is 
discussed separately because it appears as if some court 
decisions have followed this principle solely. More 




importantly from the standpoint of feior.il pro'.urminnd, it 
appears that the Comptroller General has built r, i s system c f 
bid responsiveness largely around tne concept of actual prej¬ 
udice and the related principle of obligation. For thi r reason, 
to illustrate these principles, decisions of the Comptroller 
will be utilized to a greater extent Mian in the previous section. 

As applied by the Comptroller, the principle of actual 
prejudice can lie stated as follows: Any bid deviation which 
if waived might result in a competitive advantage for the bidder 
submitting the deviating bid, or which if al lowd to lie corrected 
after bid opening would result in a situation in whicn the bidder 
minhl be given an opportunity to elect to qualify for award 
after observing the bids of his competitors, i> a mate, j : i 
deviation as its acceptance align t be prejudicin'* to the rin'nfs 
o 4 ' other a c ;. u a 1 bidders. 

When applying the test of actual prejudice the poten*ial 
for prejudice arises under two livrse situations. The first 
consists cf situations in which, the bidder submits a deviating 
.■id and the Government elects to accept the bid in the form 
submitted. Whether other bidders might be prejudiced by such 
an action depends upon whether or riot they were deprived of 
t"inq able to compete upon t common basis with the nonconforming 
hid. T be second aspect, in which the potential for prejudice 
pre r ents itself is in those situations in which a bidder is 
, emitted an option to correct his bid deviation after bid 
opening to conform with the invitation. Under this situation 
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the potential tor prejudice arises because; a bidder would 
obtain a competitive advantage by being able to elect to 
quality for an award after observing the bids of his 
competitors. Decisions of the Comptroller illustrate 
application of both of these aspects of actual prejudice. 


Actual Prejudice arid the Rule of Price, 

Quality, Quantity or Delivery 
With regard to the first aspect of actual prejudice, 
the test utilized in federal procurement to measure materiality 
has been, as previously indicated, to determine whether 
deviations from invitation's have more than a trivial effect 
on price, quality, quantity or delivery of the* work required 
of the bidder. In this regard the Comptroller has stated 
the following; 

Under an advertised procurement all qualified 
bidders must be given an equal opportunity to 
submit bids which are based upon the same 
specifications, and to have such bids evaluated 
on the same oasis. 1o the extent that waiver of 
the provisions of an invitation for bids might 
result in failure of one or more bidders to attain 
the equal opportunity to compete on a common basis 
with other bidders, such provision must be considered 
mandatory. . . To this end, the decisions of this 
office have consistently held that where deviations 
from, or failures to comply with, the provisions of 
an invitation do not affect the bid price upon 
which a contract would be based or the quantity 
or quality of the work required of the bidder in 
the event he is awarded a contract, a failure to 
enforce such provision will not infringe upon the 
rights of other bidders and the failure of a bidder 
to comply with the provision may be considered as 
a minor deviation which can be waived and the bid 
considered responsive. ; '■ 
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The test of" price, quality, quality, or <i e 1 ivory < a i; 
he viewed as foil owing naturally from a tost of actual 
prejudice which focuses exclusively upon whether a bidder 
obtains a competitive price advantage in submitting a deviating 
bid. This would appear to be true because it is conce i vs;; ] e 
lha t any deviation affecting quantity, qualify or deli /my 
wo.< 1 d have an impart upon bid price as well. Thi tact that 
the priii', quality, quantity, nr delivery test i . one of 
actual •other than potential prejudice is apparent not only 
from what the Comptroller - t tes about if, but also f ro t *hf. 
fact that it focuses upon the impact of the deviation rather 
than the requirement listed in the invitation to me..Sure 
r.d ferial i ty. By doing so it is possible to firm .. deviation 
immaterial in spite of the fact that the requi i einent. from 
which : t deviates is potentially sufficient to deter prospective 
b’Jders f roai bidding. Where. however, the deviation has a >; 
impart upon price, or any other quality which might pern, it a 
timer tu ohtiin a competitive advantage over other bidders 
a f f <»c t ' n j in, cost, and thus the amount of his bid, then 
the* deviation is considered m a t e r i a 1 

Actual '’rejudice and the Principle of 
"Two Bites at the Apple" 

Due tu a general following of an actual prejudire test 


through utilisation of the price, quality or quantity test, 
the Comptroller had in the past found certain deviations 
immateriil because it was felt that trie failure to conform 
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11 a d mu impact upon any ot these cha rat terist i cs. Thus, 

for example, until 1959 the failure to furnish a bid bond 
was considered to be a minor informality which could be 
waived. Under a test which measures materiality both by 
actual prejudice and potential prejudice such a requirement 
would be material since regardless of a lack of actual 
prejudice, the requirement may have been sufficient to deter 
potential bidders from bidding. Since, however, the 
Comptroller followed an actual prejudice test, it was necessary 
to devisc a test which would enable him to find a deviation 
material that did not provide a bidder a competitive price 
advantage while at the same time remain (insistent with the 
actual prejudice principle being followed. Consequently, 
the Comptroller devised what is generally known us the 'two 
bites at the apple" rule. 

This rule addresses the second aspect of the actual 
prejudice principle and stands for the concept that a bidder 
is not permitted to correct defects in his bid after bid 
opening if it might have the effect of placing him in a 
position of controlling his eligibility for an award. It 
makes material any deviation having the effect of giving a 
bidder an opportunity to control his eligibility regardless 
(j t its (.‘fleet on price, quality, quantity or delivery. 

Examination of the Comptroller's changing view as to the 
materiality of a failure Lu furnish a required bid bond both 
illustrates the development of the rule of "two bites at the 
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apple" and how the conceit f actual , i< udir*- h.i. | ( m<" used 
to create an area of «:.) t e r i a 1 i t , . 

The I'.'rlv .1 0 v i . i Oils I'f t ii! ■ I I .. t r I i I I .1 !I i- I • ,1 1 < 'll 
corning the failure furnisn a i eiju i rid t id ' ond almost 
uniformly held that, a failure to furnish a hid bond or qu a r a n t <:- “ 
was not a significant 1-110111111 deviation t.> r 1 u u i r <■ 
an automatic finding of conrespnns 1 v• n< s\ it » < -1 d that 

the failure to provide a hid bond w 1 s an -i'<|ul.;r ify whi.h 
did not require immediate rejection -f me h i I hut. which 
could be explained after bid openion and upon proper facts 
be waived by the contract ing officer in t lie event, it was in 
ft- interest of the Government to do so. In announcing the 

ru t i ea 1 e behind following such a rule the Comptroller stated: 

A bid bond is merely a guarantee that in event 
the bid is accepted the bidder will execute- t.hr- required 
contract and furnish the required pe r fo rma ric a bond, 
but the failure to submit such a bid bond does not 
affect the legal obligation that when the bid is 
accepted there arises -i contract binding on the con¬ 
tractor to perform in accordance with the terms of the 
accepted hid or to pay the United States any damages 
resulting from failure to do so .' 1 : 

The Comptroller treated the failure to furnish a 
bid bond in both Government, procurements and Government 
property sales in an equal fashion, often citing in each area 

1 ; : 

decisions rendered in the other as authority. The position 
taken was that since the failure to furnish a bond had no 
effect upon the price of the work to he performed it: was an 
informality which could he waived. 


f roin the decisions it 
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appears that it. was felt f.ha t. s im c the deviation did not 
affect price, quality, or quantity if was not pre.j ud i c. i <> ) 

‘other bidders to Lfur. id n r such a deviation immaterial, 
i’-.o Comptroller indirateu that where the failure to furnish 
a fid bond was inndve rtent. due to : bidder's unawareness of 
t h t? requirement, or bei a use there was i n s u f f i c i e n t time t;o 
. btain a bond, the deviation was intma ter ia! and the bid 
:CCe ■ tar-1 e . The only real basis for the re jr r 1 1 or. of a b i d 
i/be. it ted without an adequate bid lined was if tin; defect 
..as clue to the bidder's financial inability to qualify for 
a bid bond. In fact, •,<• relaxed was the rule, that award 
was permitted even where the bidder had a consistent history 
if s ubmi 11 i net defer t i ve bends or riot suhmi tt. i no them at all. 

At vat ions times t tie agencies prevailed upon the 
' on; ■ t roller i n art effort to have this rule changed. Irt 
lv.-.t the Secretary of tite Treasury made one such effort. 

I tt a i “ 11 ;■ r to the Comptroller he pointed out that a parti¬ 
cular Didder had consistently failed to accompany his bid with 
a bid bit d and had, in effect, taken the position that based 
upon the !omptro11er General 1 ' decisions there existed t 
iequl right to disregard laid guarantee requirements. The 
' in ffl.-ry of the Treasury asked if if would be pe rm i s i 1.1 c 
tu inform the bidder that any bids he might make in the future 
without : proper bond would be rejected. In response, (be 
. u:ip t r o l 1 e r i n d i c a I e d that such an action would be imper¬ 
il i s s i b 1 e . 






The net result of .hr oiiip t ro 1 I e r 1 s rule on Lid 
l) o n t.1 s , as it existed at that time, was that d f ut bid opening 
the Contracting Officer was r». juir (, d to rate an investigation 
as to the causes of a bid's faiiuit* to provide a proper guarantee 
It investigation showed that the bidder's omission resulted 
from an oversight or some o titer excusable cause, as opposed to an 
inability to obtain a bid bond because of financial status, 
award could be made where a bond was submitted subsequent to 
opening. 

In 33 Comp. Gen. 532 (1959) the Comptroller Genera 1 
altered his position dramatically, while simultaneously 
announcing the "two bites at the apple" rule. In the cise, 
the low bidder submitted its bid bond twenty-eight minutes 
after bid opening. The invitation clearly indicated that 
'.ids without L<id bonds would be rejected as non r es pon s i v e . 

As a result, the agency reje> ted the bid. Relying on the past 
decisions of the Comptroller, the bidder protested. While 
finding that under past rules the bid was responsive because 
the deviation was minor, the Comptroller announced that he 
would from then onward consider the failure to urovide an 
adequate bid bond a material deviation rendering a bid non- 
responsivt. in explaining the reason for the change the 
L cmj. t r o 1 1 e r stated: 

We have been advised by representatives of the 
Department that In some areas of procurement, the 
net effect of this rule has been to make it possible 
for ’fringe" operators to decide after opening, when 
the bids of more responsible competitors have been 




made known whether or not to attempt tj become eIiyibIe 
for award. It is stated that responsible bidders of 
experience have no fear in submittinq their estimates 
as bids, and that surety companies have no rolur tana* in 
guaranteeing such bids. The '‘fringe” bidder, on tne 
other hand, may have difficulty in obtaining a Lid bond 
unless the surety it as some assurance t. hat the amount bid 
is sufficient to permit the successful execution of trie 
contract. This assurance may come from the knowledge 
made public at the time of hid opening. Thus, if a' fringe" 
bidder submits a low bid which is out of line with those 
submitted by more experienced and responsible biddes, he 
may be unable to qualify for a bid g^nd. . . . 

It is believed that the effect of the p res e r t ,i r ocedure 
is to make it possible tor some bidders to obtain "two bites 
at tne apple". This is not only unfair to other bidders but 
. . . contrary to the purposes <f statuf-s governing public 

procurement. . . . 

The net eftect of the foregoing would be detri¬ 
mental to fully responsive and responsible bidders, a-d 
could tend to drive them out of competition in those 
areas where the practices described occur 

That the change was based upon concern for .ct.ua 1 
prejudice was indicated in a later decision 01 the Comptroller. In 
*uis decision it was stated that a requirement for a bid 
bond should be strictly enforced unless it clearly appeared 
that a waiver of the provisions in favor of one bidder would 
not be prejudicial to the rights of other bidders. 

Relative Actual Prejudice 

The fact that the Comptroller General has tended to 
i t ; v o r a tost of actual .as opposed to potential prejudice,is 
also apparent in . evert 1 trends arid decisions of the recent 
past. While tne final chapter will address many air as in 
greater detail, it is perhaps helpful to consider some of 
these trends as a whole, lor not only do lie" serve to 
demonstrate a propensity to make decisions upon the basis of 
actual prejudice , but they also Serve to point out that in 
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many situations the Comp Lro 11 <*i has tailed to follow hi s own 
announced test of price 1 , >;ua I i ty , q u 1 n 1 1 L y and delivery. 

Rather than follow this test, which is morn absolute tr, 
measuring actual prejudice, the Comptroller appears in some 
decisions to bo following a more relative test, examining 
whet her the deviation had a significant impact upon the 
relative standing of the bidders. Whether these trends 
represent an overall shift in focus or are limited to their 
fact patterns cannot be determined, but clearly such a 
relative test of actual prejudice has broadened the range of 
acceptability in certain areas. 

On some occasions, when all bids have been nonresponsive 
in the same respect, the Comptroller has permitted the 
agency to accept a low nonconforming bid in spite of the 
tact that the deviation might have after ted the price of the 
bid. for example, in one decision the Comptroller found a 
bid acceptable where a bidder had represented that his 
prices were based on the rent free use of Government property, 
but failed to conform with the invitation's requirements 
that in such cases the l.idJer turn ish evidence at the time 
of bid opening that it had the right to use such property. 

I h f lee is ion wrs based upon the facts that if the rental for 


of the facilities 

was add 

od to 

his bid the 

bidder 

ill have been low 

by more 

t ha n 

SI ,000,000, 

arid th 


ail other bids had been equally nonresponsive in failing to 
con.orm with the invitation's Government furnisheu property 






requirements. Under the c i r<. urns tanc's , it. wr, felt that 
since none ot the . > t >i »•» bidders would have been prejudiced 
by acceptance of the bid, the low bidder could receive the 
award. In another decision, the humpt i o 1 1 or found a bid 
atfi ; table even * hou<|h it failed to < naipl y with the invitation's 
delivery tequirements since <1 i 1 u 1 tier bid-, failed to comply 
in t .c seme respect. 1 he Conipt ro 1 I *• r adv i :,*■<) the agency 
that under t h e •. i r c urn s t a n c e s it , Mil d is a t e a w <i r' i to the most 
advantageous bid since non** of fue o H. • t « , d-jer 1 «. would !■> 
itejuJiced by acceptance. In these decisions the Comptroller, 

;n effect, found the bids acceptable while at the sa e time 
admitting that the deviations wei e material. In neither 
case did there appear to he any concern that the Government 
may have deprived itself of the opportunity to obtain adai- 
ticnal competition by not resoliciting bids on the basis 
wni b award was eventually made. 

In a series of decisions involving option and mult’year 
bidding the Comptroller has altered his position to one of 
measuring the acceptability of the bid based upon relative 
prejudice to other bidders. In both of these situations the 
invitations have required that each unit price bid on the 
option or for the multiyear requirements be the same as that 
bid on the base period. While the general rule is that 
failure to follow such a requirement renders the bid nonrt- 
sponsive, star' ;mj in 19bb (he Compt.ro 1 I er gradually began 
to locus on wnether iai her to obey this roqu i remen t was 
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prejudicial to other actual bidders. In that yijtir trie 
Comptroller permitted award to a bidder who violated the invita¬ 
tion t'v huldino opt ion [n o cs higher than the base price hut 
whose bid was low on both tin* base and the option prices. 

Later this decision was relied upon to find a hid accent ibie even 
though the bidder had failed to h i d on .1 multiyear invitation 
the r aine unit price on each item tor each subsequent year a , 
required by the invitation. Results in these cases clearly 
indic ate that the Comptroller in measurinq tee muteria 1 it / 
of the deviation was strictly concerned with whether other 
actual bidders were prejudiced by the deviation. i‘ was held 
that the deviations were immaterial since even if the other 
bidders had disregarded the hiddinq instructions their ! ids 
w aid not have been lower than the deviat ! n>t bid. Since f he 
normal advantage gained by unbalancing sc .. .. 0 ' s the opportu¬ 

nity to bid more on the early years, thereby obtaining funds 
for the entire life of the contract which potentially may 
tie reinvested, it would appear that such a deviation does 
aff 1 cL price. Therefore, measuring the materiality of the 
deviation based upon its impact upon the relative standing 
of the bidders would appear to violate the price, quality, 
q u a n t i t y or do I 1 v er v test. 

The development ei tne rules regarding the 
.1 c. c "p t. a b i 1 i t j of a bid wnic.h fails to acknowledge an amend 
I’d-nt provides a vivid example of a shift towards a more 
relative test, ot .)• t.ual prejudice. Prior to 19‘>b> the 






Comptroller followed a strut loot when measuring the accepta¬ 
bility of a bid which failed to acknowledge an amendment. 

Where the bidder failed to acknowledge any amendment, which 
had .it', effect upon tne price, quality ui quantity of the 
work, the failure to acknowledge was considered a cate-rial 
c-vi’tiun and the hid was rejected as non responsive. In 

1 ■ - o the Comptroller indicated for- the first time that it 
the amendment affected price in but a trivial fashion then 
the failure tc acknowledge the amendment would be considered 
a miner deviation. At first the Comptroller applied this 
de minimus rule strictly, looking soley to the amount of the 
p r i c i* change, while making no effort to compare the relative 
significance ef the change to the <»v<m a 11 cost of th work or ti 
difference between the low ana next '"her bid. Later, in 
a I'M-, decision, the Comptroller i nd i. fed concern not uni v 
with the absolute value of the change, but also with whether 
failure to acknowledge was prejudicial to other bidders. 

In 19Gb the Comptroller announced a specific test to 
be utilized in determining whether a failure to acknowledge 
an amendment was a material deviation. The test was two 
p>-onged. first, it was stated that the amendment's impact 
upon price had to be trivial in itself, but that in no case 
wool i a change in excess of $200.00 bo considered do minimus. 
Luton I, it was annoumud tnnt the unacknowledged amendment's 
impat t must also be i ns ign i f i can* when compared both to the 
tu'al cost of the work and the difference between the amount 
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b i d 

in the low and next 

h i 

ght 

r 1; i d 

Inis iijIi 

.■ was folic,/ imJ 

for 

eight years. Then 

l n 

i g / 

S t h e 

( Olllp t i 0 ] let 

completed his 

ltlO 

degree change from 

t h e 

s 1. 

i i c ! 

anii 1 i c a t i :j ■. 

o f t h e p r i s e , 

qua 1 

i ty arid quantity to 

s t 

iie 

ft ad ( 

o 1 i owed p ■ i' 

to 1 9 b u . In 


a derision that, year he dropped (he first prong of his 

earlier test. Finding that the failct to a 1 .k now 1 edge an 

a icndment af fecting a change in price in the amount of 

$ 9c6.DO v,as a minor informality tie announced: 

iWeldo not believe that any specific figure 
may be determinative without reference to 
the particular facts. In that connection, 
it is our view that whether the change 
effected by the amendment is trivial or 
negligible in terms of price must be deter¬ 
mined in relation to the overall scope of 
the work and the difference between the low bids.' 

!•■ v following a test that measures the materiality of a deviation 

in relation to the total cost of the procurement and the 

difference in bids rather than a strict rule of price, 

quality or quantity it appears that in this area the Comptroller 

is following a more relative test of actual prejudice than 

he once had. At the same time this change represents movement 

farther away from the principle of potential prejudice. 

0 b1i g a ti on 
Principle Explained 

A further principle which appears to be utilized in 
determining the acceptability of a nonconforming bid can be 
termed u principle of obligation. Discussion of this principle 
appears in many of the Comptroller's decisions. The principle 
of obligation focuses upi n the Government's ability to bind the 
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bidder upon acceptance to Lhoce terms and conditions advertised 
in tii. invitation. I he principle has been expressed in the 
t ■■ i ! uwi ihj terms : 

wh-"-e there is any substantial question as to 
whether the bidder upon award could be required to 
perform ail of the work called for if he chose not to, 

Lite integrity of the competitive bid system 
requires that the bid be rejected . . . unless 

the bid otherwise affirmatively indicates that 
the binder contemplated performance of the work 
jr the item is not to be awarded. • 

The concept of obligation as a principle c .cceptabi1ity 
is thus significantly differ ent. from thprinciples of 
potential prejudice and actual prejudice. While those 
principles are utilised in measuring whether' a deviation is 


a teria 1 or imma ter ia 1 , 

f he 

ob 1 igation 

p r i m. i p 1 1 

i • f o c u s e ri o t 

pen 1 he materiality ot 

' tie 

'lev i a t ion. 

but upon 

whether 


utter actions of the bidder may have overcome the deviation. 

... jequcn tly, where an obligation to perform in accordance 
with the invitation is found it does not matter that the 
bidder's promise or offer was given in a fashion other than 
that required by the invitation. As the following examples 
will illustrate, the Comptroller appears to utilize the 
obligation principle in those situations where the bid as 
submitted might provide the bidder with an opportunity to 
"sue end guess " other bidders after bid opening. Thus, the 
obligation principle appears «o bo related to the Comptroller's 
'two bites at the apple" rule. 




58 

Application of the Principle of Obligation 
One area in which the Comptroller has utilized the 
obligation principle is that involving the failure to furnish 
a bid bond or the furnishing of a defective bid bond. "wo 
cases serve to illustrate how the obligation principle lias 
carved out two exceptions t.o lfie gener.il rule which requ ; i s 
rejection for such deficiencies. In one decision the invitation 
required that each bid be accompanied by a bid bond ]uuranteeing 
that the bidder, if successful, would execute a payment 
bond. While the hid bond submitted by the- low bidder 
failed to furnish such a guarantee it did obligate the 
surety to indemnify the Government if the bidder failed to 
enter into a contract "in accordance with its bid." Since 
the bid was submitted on a bid foim that required the bidder 
co furnish a payment bond, the Comptroller reasoned that 
there existed an obligation enforceable by the hid bond 
because the failure to furnish the payment bond would be* a 
failure to enter into a contract "in accordance witti its 
bid." Consequently, the bid was lound responsive because 
the obligation was identical even though the bid bond was 
defective. In another case, even though a bid bond was not 
signed, did not bear a corporate seal, and showed the wrong 
invitation number, the Comptroller found the bid acceptable. 

This decision was based upon the fact that the bond was 
Submitted with a signed bid which referred to the bond, thus 
clearly, according to the Comptroller's reasoning, showing an 


intent to submit the bond, thereby obligating the bidder to 
its provisions. 

In many decisions involving failures to acknowledge 
invitation amendments the Comptroller also appears to be 
applying on obligation principle to determine acceptability. 
While the general rule is that the failure to acknowledge an 
amendment affecting a material change results i t, bid rejection, 
the Comptroller through a series of decisions has created a 
significant exception. The exception is termed constructive 
acknowledgment. It essentially provides that where a bid on 
its face indicates that the bidder had knowledge of the 
amendment prior to bid opening he is obligated to comply 
with the amendment and bound to perform all of its changes. 

As a result it is felt that he is not presented with an 
opportunity to disqualify himself after bid opening by 
arguing that he is not bound to perform in accordnance with 
.ne amendment. Applying this principle in one decision, the 
Comptroller held that a bid was responsive, in spite of a 
failure to acknowledge a material amendment, since by bidding 
upon an item which was only listed in the amendment the bidder 
had constructively acknowledged the amendment. In another 
decision, where the amendment not only resulted in a material 
change but also extended the bid opening date, the Comptroller 
found constructive ai know lodgment and an obligation to 
perform all of the changes in the amendment since the bidder 
submitted his bid (rearing the new bid opening date established 
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by the amendment. 

In certain situations the failure to submit, a bid 
sample as required by the invitation may be a sufficient 
Cause for iejection. However applying the obligation 
principle, the Comptroller has found such a failure to be an 
immateriil deviation in certain situation,. Inr example, in 
ore re;cut decision it was held that since the invitation's 
specifications adequately set forth tne Government's requirements 
and the bidcei had bid in accordance with the specificatiors 
be w ; s • ol i qa ted to p rform in accord once with th>- invitation 
■n suite of li i s failure to furnish the bid sample. 

Decisions involving Ciibiguous bids furth-r illustrate 
a t | 1 i c a t i on of the r b i i ga t i on principle. T hr- general rule 

tsliowed by the Comptroller is that where a lid, as submitted, 
is ,apable of being reasonably understood in more than one 
possible way then it is considered ambiguous and must be 
rejected as non res ponsive . The rationale foi rejecting such 
bid is that since the contracting officer would be forced 
to inquire after bid opening what the bidder intended the 
bidder would be provided with an opportunity to modify his 
bid after opening. Where, however, the bid on its face is 
capable of but one reasonable interpretation and this inter¬ 
pretation complies with the requirements of the invitation 
the Comptroller has held that the ambiguity does not require 
rejection since upon acceptance the bidder won]d be obligated 
lu ; rform in accordance with the invitation. 




As subsequent discussion will illustrate. Me Comp r o 1 1 e 
often appears to reach quite a distance t• j f in! the existence 
of an obligation. Certainly the mere far* •Mat the Compter Iter 
states that there is or is not an obligation cons : stont with 
the terms of the invitation does m.t mean tnat a u tu»:-; t i c j 1 ly 
the same decision would be reached in any subsequent, t -urt 
proceedings. In many decisions a strong -n guno'-nt could 
be made that such an obligation dii n<t o*i.‘. 


57. 44 Comp. Gen. 5151 (1965). 

53. keco Industries, Inc., 64 Comp. Gen. 967 (1975). 

59. See R. Nash K J. Cibinir, supra note 1 (Introduction) 

at 4 7.'. 

60. 33 Comp. Gen. 50.". ( 1 954 ). 

61. 34 Comp. Gen. 531 ( 1 9 5 5) ( impact of amendment found to 

be between $20.00 and $150.00). 

62. 37 Comp. Gen. 785 (1958). 

03. 41 Comp. Gen. 550 (1962). 

64. 44 Comp. (.on. 753 ( 1 965 ). 

65. 52 Comp. Gen. 644, 545 (1973). 

66. 51 Comp. Gen. 543, 547 (1972). 

67. 41 Comp. Gen. 585 (1962). 

68. Comp. Gen. Dec. R- 1 64453 , July i6, 1968, tin pub. 

09. 44 Comp. Gen. 753 (1965). 

70. See Artisan Inc., Comp. Gen. Dec. B-186601, 76-2 IPD 

• i } p M 9 /' 0) . 

71. Comp. Gen. Dec. 8- 1 76462 , October 20, 1 972, iJnpub. 

72 . 34 Comp. Gen. 581 ( 1 955 ) . 

73. Artisan Inc., Comp. Gen. Dec. B-186601, 76-2 CRD ‘ 
i3 2 ( 1 9 7 6 ). 

74. See text accompanying notes 158-206 (Chapter Three), 

s u p r a . 

75. !). N. Owens Co., Comp. Gen. Dec. R- 1 90749, 73- 1 CPD 

• f 0 ( 1 97 8). 

76. Cump. Gen. Dec. B-166603, May 16, 1969, Unpub. 

77. 4 i Comp. Gen. 764 ( 1 9 70 ). 

78. Tin Lntwistle Company, Comp. Gen. Dec. R-192990, 79-1 
CPD • M2 (l9/ ( >). 
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PPPL ’CAT iCN n f T ■ ! 

nr a r r r pTA i i ; • 

T n o r onptrol 1 nr General's a 1 ," ’ •' ca t i o' », f t h» prim ipic" of 
a c ct a h i 1 i t y Pas varied depend i no unon the na ‘ jrt of the roqu ; re - 
i”et from which a bid has deviated. Inis, in torn, has resu 1 tod 
' r d'o creation of several diverse area, of t. i ! responsiveness. 
i\ i t in r, each o* these areas there has developed an elaborate rule 
st'-y lure to qua cie the mater i . 1 i ty of deviations. This chapter 
w 11 examine same of the primary areas of bid responsiveness with 
a view towards both il lustration mat / of these rules arid now these 
rules r <-• i a t ■" to the f i, rid a men ta 1 or i nc i pi *:s of a crept a hi 1 i ty . In 
:• ** d e r to a' ■ pr ■ hcMej she a up 1 i ca t i on of these principles it is 
net ossary to <xarine both why bids are acceptable a rid why they are 

bids A1 ter i no Invitation Requirements 
Offers of differ inn Products or Services 
Clearly any invitation reou i rernen t pertaininq to the 
pr .duct or service to bi. furnished mav be sufficient to deter 
prospective bidders from bidding who might bid on a differs t pro- 
duct or service. Consequently, an award to a bid offer ina a 
product or service deviating from the requirements of the invita¬ 
tion would violate the principle of potential prejudice and the 
" ' - ror i t ag h test. While general 1/ in this area the Comptroller 


h'i 
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I nOTNOTE' 


1. 5cott-Gr i ff i n , Inc. , Comp. Oort. Dec. R-193053, 

7 9-1 CPD ' 6 3 11979); Burns Electronic Security Services, Inc., 
Comp. Gen. Ere. P-19131?, 79-1 (.I’D ‘ I (19/8); Environmental 
Conditioner:,, In,., Comp. Gen. Dec. 11-188633 , 77-? CPD *' 166 
(l" 1 /'); Pavisvillc Construction Co., Comp. Gen. Dec. B-190080, 

7 7-C CPD • *5 6 1977) . 

2. Ilartwict Construction Corp., Comp. ion. Dec. 8-18284 1, 
7 •_ -1 C P 0 • 1 1 8 (1 9 7 6 ) . 

3. L.o., toiler v. Saint Paul, 223 Minn. 386, 86 N.W.2d 
840 11947); Terminal Construction Corp. v. Atlantic County 
Sewerage Authority, 67 N.J. 403, 341 A.2d 387 (1975); Hillside 
v. Sternin, 25 N.J. 317, 136 A.2d 265 (1957); George Harms 
Construction Co., Inc. j. Lincoln Park, 161 N.J. Super. 367, 391 
A.2d 960 (1978). 

4. Seiler v. Saint Paul, 223 Minn. 376, 326, ?6 N.W.Pd 
■■ 5 , H . 1 ( 1 5 •'! 7) ( o m p h a s i s s u p plied). 

5. See Terminal (ons tract ion Corp. v. Atlantic County 
Sow i rage Author i ty, 6/ N. : . 4 03 , ?, 4 1 A. 28 327 ( 1 9 / 5 ); Hillside 
,. .tern in, 85 N.J. 31', 13t A.2d 8 65 ( 1 957 ). In Hillside the 
Supreme Court of New Jersey stated: 

In tri' , field it is Heitor to leave the door tightly 
c. 1 1 e d than to perm i t it to no uj.tr, thus neem itating 
forevermore in such cases speculation as to whether 
or n>*t it w.is purposely left th.it way .... Only By 
tins a,preach can the desirable protection bo afforded 
to fne taxpayers . . . . 

Id. at 3.2 9 , 1 36 A. 2d at 27 0 . The Comptroller General has also 
indicated concern that the acceptance of a no tires pons i ve bid 
miuht lead to uncertainty in subsequent procurements. 47 Comp. 
Gen. 4 (1967). 

6. Union Carbide (orp., 56 Comp. Gen. 487, 491 (1977). 

7. Hillside v. Sternin, 25 N.J. 317, 136 A.2d 265 (1957); 
Gnome Hares Construction Co., Int . v. Lincoln Park, 161 

N.J. Super. 367, 391 A.2d 960 (1978). 

8. Terminal construction Carp. v. Atlantic County 
Sewerage Authority, 17 N.J. 403, 413, 341 A.2d 327, 131-332 
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Construction Co., I no. v. Lincoln Lurk, 161 f.. J. Super. "67, 

391 A.2d 960 (1978)(fai1ure to submit stockholder's disclosure 
$t a tement). 

21. L. Pucillo & Sons, I 1 " . v. Mayor of New Milford, 73 
ll.i.l. 349 , 37 6 <3.?d 602 ( 1 9 7 7 ); AI her t. L . Kuehl Co. v. Bd. of 
irustoes of schools for Industrial f h,< a >. i on , 85 II. J . Super. 

4, 203 A.2d 410 (1964). This approach has also been taken by the 
Sup-en.r’ Court of Minnesota. Sutton v. St. Paul, 2 34 Minn. 263, 

48 N. W . 2 d 4 3 6 ( 1 9 51); C 0 1 1 >: r ;. Saint P a u i , 22 3 Minn. 376 , 26 
N.W.2J 835 (194 7 ) . 

28. River Vale v. R. .1. Congo Construction Co., Inc., 127 
N.J. Super. 207, 316 A.2d 737 (1974)(hid bond submitted as 
security in lieu of certified check); Township of Hanover v. 
International fidelity Insurance Co., 122 h.4. Super. 544, 3G1 
' i .2d 163 (197.3) (hid bond submitted in an amount of $12,000 in- 
tea d of SI 3,S3 5 as required by invitation); P. Michelofti . 
sons, Inc. v. Borough of fair Lowr. , 66 N.J. Super. 1 90, 152 A. 2d 
3(9 ( 1 9 59) ( uric er f i f i ed check submitted instead of certified 
check as required by the invitation). 

23. See Terminal Construction Corp. v. Atlantic County 
Sewerage Authority, 67 N.J. 403, 341 A.2d 327 (1975). 

24. Bryan Construct ion Co. v. 8<l of trustees of Montclair, 
3i N.J. Super. 200, 106 A.2d 303 (1964). 

25. Interstate Power Co. v. fjirbanks, Morse & Co., 194 
Minn. 1 1 0, 2 5 9 N.2. 691 (1935). 

26. L.o., 38 Comp. Gen. 131 (195?.)(bid conditioned upon 
receipt of progress payments found non res ponsive since any re¬ 
sulting contract would not be the same as that offered to all 
bidders on i ( . ripe t. i t i ve basis); 37 Comp. Gen. 1 86 ( 1 957 ) ( bid 
conditioned on receipt of another contract unacceptable as re¬ 
sult of acceptance would be that all prospective bidders were 
not i n a position of (.'quality); 19 Comp. Gen. 450 ( 1 939 ) ( i ndi ca - 
ting that .in award to a conditioned bid results in a contract 
not offered to all bidders); 13 Comp. Gen. lt>9 ( 1933) (stating 
tnat bids conditioned upon receiving terms and conditions not 
offered to all bidders cannot bo accepted as resultant con ract 
would incorporate terms not offered as a basis of competition). 

27. 17 Comp. Gen. 554 (1938). 

28. Id. at 559. 

29. 15 Comp. Gen. 107 (1935). 





(197G)(empha sis supplied). 


9. E . g . , Urbany v. Iowa, 176 lows 217, 167 N.W. 852 (1916) 
Hillside v. Sternin, 2 5 N..) . 317, 156 A.2d 265 ( 1 957 ); Albert F. 
Hue hi Co. v. Bd. of Trustees of Schools for Industrial Education, 
•9 5 N.J. Super. 4 , 203 A. 2d 4 1 0 ( 1564 ); International Motor Co. 

v. Mayor of Plainfield, 96 N.J. L. 364 , lib A. 39 1 ( 1 921); Case 
v. Trenton, 76 N.J.L. 696, 74 A. 672 (1909). 

10. E . tj. , L. t’ucillo A Sons, Inc. v. Mayor of Mew Milford, 
7 5 N.a. 3 49 , 3 75 A.2 d 602 ( 1 977 ); Ier m i n a 1 Construction C o r p. v . 
Atlantic County Sewerage Authority, 6/ N.J. 403, 311 A.2d 327 
(1975); Hillside v. Sternin, 25 N.J. 317, 136 A.2d 265 (1957). 

11. E.g., 1. Pucillo & Sons, Inc. v. Mayor of flew Milford, 
79 N.J. 349, 375 A.2d 602 (1977); George Harms Construction Co., 
Inc. v. Lincoln Park, 161 N.J. Super. 367, 391 A.2d 960 (1978). 

12. For examples of decisions in which courts have applied 
a '"mirror image" test while discussing actual prejudice see 
Seller v. Saint Paul, 223 Minn. 385, 2 f N.W.3d 840 (1947)7” 
Terminal Construction Corp. v. Atlantic Count/ Sewerage Authority 
t : 7 N.J. 403 , 34 1 A.2d 327 ( 1 97 5 ); Albert r . Ruehl Co. v. Bd. of 
Trustees of Schools for Industrial Fdue at ion , 85 N.J. Super. 4, 

2C5 A.2d 41 0 ( 1 964 ). 

13. I . g . , Sutton v. St. Paul, 234 Him. 263, 48 N.W. 2d 
•1 36 (1 951 1, L. Pucillo A Sons, Inc. v. Mayoi of New Milford, 

73 N.J. 349, 375 A.2d 602 (1977). 

14. 4 Op. A tty. Gen. 3 34 (1844 ). 

1 r ’. 13 Op. Atty. Gen. 5 10, 511 ( 1871 )(empha s i s supplied). 

16. 76 N.J.L . 696 , 74 A. 672 ( 1 909 ) . 

17. Bryan Construction Co. v. Montclair Bd. of Trustees, 

36 N.J. Super. 200, 106 A.2d 303 (1954). 

13. 25 N.J. 317, 136 A.2d 265 (1957). 

i'J. Id. at 329 , 1 36 A. 2d at 27 1. 

20. 1 . g . , L. Puri lie N Sons, Inc. v. Mayor of New Milford, 

73 N.J. 349 , 3 7 5 A.2d 602 ( 19 11 )( f a i i ure to submit bids on all 

acquired options found to constitute material deviation since 
requirement may have deterred prospre tive bidders from competing) 
lermiii.il Construction Corp. v. Atlantic County Sewerage Authority 
6 7 N.J. 4 0 3 , 34 4 A. I'd 12/ ( 1 9 / 5 ) ( t a i 1 u re t. n present approved 
affirmative at., t i on plan as re-gu i rvi By invitation); George Harms 
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anJ quantity. 30 Comp. Gen. 1 79 (1950 ). Presently the test in¬ 
cludes deviations having an impact on delivery requ i rements. 

DAK f -<105 ; FPR 1-2.405. 

25. M Comp. Gen. 32), 324 (I960). 

36. The Comptroller appears to recognise that these four 
a i . i ; a re.i > are interre 1 a ted . Comp. Gen. Dec. B- 1 6633a, April 
23 , 1 969 , Unpub. (indicating that it. is inconceivable that a de- 
viat; n could have a trivial effect solely on price and not qual - 


M. f.g., 41 Comp. Gen. 789 (1961). The Comptroller sel- 
d ; sens ses why the acceptance of a bid containing these 
deviations would be prejudicial to other bidders. For a clearer 
.planutiun of the principle of actual prejudice and why devia¬ 
tions impacting t tie price of a bid are material see 20 Op. Atty. 
Gen. 4 96 (i892)(fa i mess of competition requires that bidders be 
subject to the same terms uni conditions as to matters affecting 
the amount, of e>penditure required to be used in performing the 
■entrant); King v. Alaska Stale Housing Authority, 512 P.2d 887 
■. Alaska 1 97 3 ) (to be mat cm iai a variance must result in i bidder's 
ability to hid on an unequal basis); Bader v. Sharp, 35 Del. Ch. 
s', I jo A.2d 380 (1954), atf’d, 36 Del. Ch. 89, 125 A.2d 499 
(1954)(to be material a deviation must relate to an element 
cor. idered i r. fixing the amount of l hr bid so as to nrovido 
the I iddor with an advantage in < om; o l i f. i on ) ; i'ascoe v. Barium, 
Midi. .M 3, 22 5 N.W.2d 506 ( 1 92't) (ac tua 1 prejudice exists when 
deviation i f fee Is amount of bio thereby providing a bidder and 
advantage not allowed to other bidders); Albert F. Rueh1 Co. v. 
bd. of Trustees for Industrial Fduc., ”5 N.d. Super. 4, ''0.. A.2d 
! 19 (1 964 )(co"pot ; tive advantage arises when bid deviation per¬ 
il. bidder to avoid expenses others would have to incur). 







38. 16 Com; . Gen. 6 b (1936) (fa i lure to submit bid ’.wimple); 
lb Comp. Gen. 107 (1935)(fai1ure to furnish descriptive data); 

14 to rip. Gen. 30 5 (1934)(failure to submit hid bond). 

39. The Comptroller first took the position that the 
failure to submit a bid bond was an immaterial deviation in a 
derision in 1928. 7 Comp. Gen. 568 (1928). 

40. Kij., Hillside ■/. Sternin, 25 N.J. 31/, 136 A.2d 265 
135 7 1;ho 1dino that the failure to furnish a certified check as 

bid security constituted a material deviation as inter alia the 
roqui remerit mv have hem sufficient to deter prospective Ind¬ 
ices f re-” b i dd i no ) . 

41. If . . Iicmi . 49; ( 19 ’ 6 : , 14 Comp. Gen. 305 (1034); 

1 Leo,'. Gen. bob (19,':',). 

■ lump. Gen. 568 (l 11 '::;). 

1 ■: . 14 Comp. non. 303 , 308 ( ; i34 ) . 

44. r .. 38 C-j:iip. Gen. 532 ( 1 959 )( procurement decision 
citing to decisions involving Government sales); 26 Comp. Gen. 

49 ( 1946)(sales decision citing to decisions involving Govern sent 
p >'o c u re- mi t s ) . 

45. 26 Lump. Gen. 49 (1946). 

46. 37 Comp. Gen. 293 (1957). 

47. 7 Comp. Gen. 568 (1928). 

48. 31 Comp. Gen. 20 (1951). 

45. 16 Comp. Gen. 493 (1936). 

50. Id. 

51. 31 Comp. Gen. 20 (1951). 

62. 38 Comp. Gen. 532, 535-536 (1959). 

53. 43 Comp. Gen. 263, 270 (1963). 

6 4. 4.6 Lomp. Gen. 349 (1966 ). 

55. 40 Comp. Gen. 279 (I960'. See also 34 Comp. Gen. 364 

(1956). 

56. AHl General Systems Corp., 54 Comp. Gen. 476 (1974). 






(■oner a i lias found bids uriacceutabl e where the, have deviated 
from specification requicements, the bo'is fur decision has been 
actual rather t^n potent i .a 1 j.rpjudis' . This fact is apparent 
both f rom decisions is which deviatin'. tide have been found 
a c e t p ta b 1 >■ and it d* c i *. ions in wo i < ft f u Comp t r u 1 1 or has indicated 
tii at award was i nine ri;. i s s i b 1 o . 

Roth major procurement regulations contain provisions 
addressing those types o f deviations. DAP ?-404.2(b), for 
e ample, provides for the rejection of any bid that does rot con¬ 
form to the specifications contained in the invitation. While 
this section appears to establish a virtual mirror image test 
for measuring materiality, when it is read in conjunction with 
the minor irregularities and informalities section of the regu¬ 
lations, which establish a price, quality, quantity or delivery 
test for measuring materiality, there would appear to he some room 
for permissible variance: 

Agency Discretion 

What stands out mo-.t clearly in this area is the extent to 
which the Comptroller appears to defer to decisions of the con¬ 
tracting officer and agenev technical personnel relating to the 
materiality of deviations. From a pragmatic point of view this 
would appear to he understandable since the agency is best able 
to determine what its needs are and because the agency possesses 
the technical expertise to determine the impact of the deviation. 
On tiie other hand, such a position would appear to be contrary 
tc advertised procurement's objective of avoiding th'> potential 




for favoritism by curtailing the discretion of public officials 
charged with the duty to award public contracts. In either event, 
the Comptroller has enunciated the rationale for this deference 
in the following terms : 

Clearly, the distinction between minor and material 
variances must depend not only upon the type of 
equipment being procured but also upon the cir¬ 
cumstances in which the equipment will be utilized, 
including such considerations as the importance 
of continuous operation, the availability of spare 
parts and maintenance services, and similar factors. 

Since this information is peculiarly within the 
knowledge of the administrative agency, it is proper 
that the officials of that agency, should exercise 
a reasonable den roe of discretion in determining 
what is minor and what is not.' 

Thus, while a contracting officer's discretion to make 
an ,jwar-J to a non res pons i ve bid is limited, his decision i r. 
determining whether a particular deviation from the specifica¬ 
tions is material is accorded nreat weight by the Comptroller. 
Moreover, support for the opinions of agency technical experts 
las toon shown as long as the opinions seemed reasonable in spite 

of the fact that divergent opinions of technical experts were 

u 

brought to the Comptroller's attention. 

This announced policy of deferring to agency decisions 
regarding materiality car; be viewed as creating a presumption 
that the deviation is or is not material depending upon the 
agency's position. The Comptroller has indicated that an 
agency's decision when the determination involves technical or 
scientific factors will not be overturned unless the protestor 
can establish by clear and convincing evidence that the agency 
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orred, t h u f the actions of the contractinq officer w e r e arbi- 

t 

trary and capricious or that there we. a violation of the pro¬ 
curement statutes and regulations. 

Agency flection not to Award 

Where the aaency has found the bid unacceptable, indicating 
t h at Certain specification requirements were essential, the 
Comptroller has generally upheld the agency's determination and 
in many decisions found the bid no ores ponsive without discussion 
of the deviation's impact upon price, quality, quantity or deliv¬ 
ery. Where the reouirement has been essential to the aqenc / any 
deviation from it has been sufficient to render the bid nonrespen¬ 
sive even where it appeared that the deviation had hut a trivial 
:f f t ■ t on price , quality, quantity or delivery. 

One confusing aspect of the Comptroller's decisions sup¬ 
porting an agency's determination to reject a bid is created by 

the fact that in other decisions the Comptroller has focuseo 

1 , 

upon the effect of t.lie deviation upon price or duality. In one 
procurement, for example, the Comptroller concurred in an agency's 
determination that a deviation was material where the bid offered 
paper from a single sheet of paper instead of white wove paper, 

since it was felt that the deviation had a direct effect upon the 

1 1 

quality of the product. In another case the Comptroller found 
a bid nonresponsive where it o f forc'd a product in container sizes 
larger than those required sinrp it was felt that this manner of 
performance cost less and would provide the bidder a competitive 


advantage. Thu conclusion to be drawn fror" these decisions 
is that when affirming an aaency's dec. is ion to reject a bid 
offering a nonconforming product the Comptroller will apply 
the nr ice, quality, quantity nr delivery tost when the deviation 
has .in obvious impact upon one of these c ha r.ic ter i s t i c s . At; sent 
such an impact, the decision will he based upon the fact ‘hat the 
requirement is essential to the agency's needs . 

Award to a Nonconforming Bid 

Where the agency has elected to raic an award to a non¬ 
conforming bid the Comptroller has applied thu test of price, 
quality, quantity or delivery in measuring the materiality of the 
deviations. When it has been determined that the deviation had 
no impact upon any of these characteristics the Comptroller has 
upheld the agency's decision to accept the deviating bid. 

On the other hand, where it has been felt that the deviation had 

an impact upon price or quality, the Comptroller has found the 

i 

' i * v i a tio n material. One such case involved the solicitation of 

: ids to furnish a plant growth chamber complex. The specifica¬ 
tion '■ required that the internal chamber dimension be no less 
than 8 feet wide while the 1ow bid offered a chamber 6 inches 
less in width. In funding the award improper, the Comptroller 
held that the deviation was material because it affected the 
quality and price of 7 the item being procured. In another 
decision, the Comptroller overturned an award where a bidder 
o r fered a paper cutter that fail'd to conform to various dimen- 
ion requirements listed in the invitation. In so doing the 


I'] 


Comptroller emphas i ?ed the fact that, the deviation permitted the 
bidder a cost savings in preparing his bid since the item he 
offered v/as lesi expensive to manufacture. Under those circum¬ 
stances it was felt that the bidders wer<* net competing upon an 
equal footing. 

While such decisions are not inconsistent with a mirror 
imuc' test since they apply an actual prejudice principle to 
find nonconforming bids tin a ccepta t 1 < , other decisions indicate 
flat in the atvence of actual prejudice the Comptroller will find 
a nonconforming bid acceptable as long as it appears that it will 
meet the Government's essential requirements. These decisions 
establish that actual prejudice has been the exclusive test used 
ts measure materiality. !1lust native of this fact are decisions 

in which the Comptroller fas found bids offer i rig nonconforming 
products acceptable where it appeared that the product offered 

i : 

e> needed the requirements listed in the invitation. In one 
dr. cis ion as agency was advised that they were in error to reject 
a bi i offering cream in 1/2 pint containers rather than the 
enquired pint containers. The basis for decision was that 1/2 
pint containers were 1 et essential to the Government and that 
th'*y were P'orc e- er ..e than l.he pint containers. As a result, 
it was fe-lt that the bidder had not obtained a competitive 

i O 

advantage o v t ■ r other bidders. 

A more recent decision confirms that the Comptroller's 
f e s t of materiality in this area has been actual prejudice. It 
also illustrates that there has been a concern that the Govern- 
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Mien! ’s essential requirement'; be met at the lowest price regard¬ 
less of nonconformity. The decision involved the procurement 
of ; large roll Matwork irmier. iim invitation required that 
tie* i roner have a hand c rani to norm it the machine to operate in 
reverse. ’.m' li i 1 ■ • the low bidder offered a product without a hand- 
era nf . ba-ei upon the facts t.at the agency indicated that tne 
t !.*.•; u i remen t was nones sent ia ) and that the failure to offer the 
hand cranl had a "de minimus" effect on price and quality, the 
Comptroller held that the low bio ould be accepted in spite 
of its nonconformity. 

Conditioned and Contingent Bids 

Occasionally a bidder will condition his bid in some 
manner thereby a 1 terina the reguirerunts of the invitation or 
limiting the rights of the Government. In other situations a 
bid may 1e ubmitted imposing contingencies which should they 
arise will alter the legal relationship of the parties to the 
contract. The Comptroller has almost uniformly hid that these 
typi s of deviations are material and that bids containing such 
conditions or contingencies are nonresponsive. 

This am a represents one uf the most difficult areas in 
which to dotr'T iii" exactly what uri"ciple of responsiveness is 
being applied. since ' he v a r t majority of tfiese conditioned 
tide, if accepted, would Mpinge upon the legal rights of the 
Government, the agencies have generally rejected the Lids and 
the Comptroller render Ms decisions based upon the disqualified 
bidder's protest. In rendering decisions in this area the 


language list'd t v trip fnmpt rol lor to iu.t.if/ a f hiding of non- 
rrsi'Oi'Sivt'ntsr. further confuses the situation. for example, the 
Comptroller ha r - indicated that such hi Is must ho rejected because: 
the condition would oive a bidder an advantane over other bid¬ 
ders; any resulting contract would not he mi the same terms 
f' * ft' reel to all bidders; the condition may have an impact on the 
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res; nsiv-' as a rr-uM of t he imposition of conditions >.r contin¬ 
gencies ire tne following: (I) bids imposing conditions freeing 
the bidder from liability for delays occasioned by certain occur¬ 
rences; (d) Rids imposing conditions freeing the bidder from 
liability for specific occurrences' (3J bids conditioned upon 
toe use of bo ve r nnien t property; (4) Bids conditioning per¬ 
formance upon some contingency within the control of the bidder; 
i !>) Bills conditioned upon payment of interest on invoices not 

t 

; 'id by the Government within a specified time period; (6) Bids 
i-p.'sing conditions restricting the Government's flexibility in 
ordering its requirements; (7) Bids imposing conditions upon 
It. ■ .)jl;l : r; disclosure of information contained within them; and 
(.:) Bids conditioned upon the receipt of progress payments, 

Freni the language in many of these decisions it appears 
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h e ’ il t. he rejection of <1 ! ■ i d r o n d i t i tm e d u ,m r t i,e r ■ r c j u t of 


interest on past 

due accounts. 
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i ■ i on was that 

acceptance would 

be pre;: ud l c i a 1 

to other 

oidder . : 

it cause th" C.C 


vl i t f m» h<t *'i .10 upon price. i •) a ri f - t her jet i s i on , a t; i .j 

w.i . found i:onri“;|Hin;. i ve whore the bidder conJ i ‘ ioned foe start of 
ertori’iance upon the receipt of lautoi ials, wh 1 I c the invitation 
regsired tnat work would commence within 15 days. It w.. .> tu Id 
that the ro(ju i remen t in the invitation was essential and to pro¬ 
ved ■ the bidder an opportunity to conform after bid opening would 
• i; (■ h 1 •> h i in t o mn k e i •, ec one bid". 

In win- of the few dec i s i 'ins in which an agency has made an 
award to a conlitioned bis! the Comptroller took the position that 
the ron1ition qualified the bidder's obligation to perform since 
the londitien required thu? t exist certain ph ys i c<i 1 charac¬ 

teristics en the job site. While not mentioned in the decision 
it would seem Hi<it actual prejudice was the under! /ituj b.v is for 
d>*c i • ion Since by not being obligated to perform absent the tu 1 - 
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fill Pit’ ti t of tho condit ion liie bidder would im vc ft .1 ii an op port.urii X.j 
to qualify or disqualify himself after it i <1 open i tin . 

Acceptable Conditioned bids 

While the vast, majority of conditioned hid', hav been 
unacceptable, in a few situations fids i to; 1 < 1 s i0 ■. o"d i t. 1 on s have 
net* n found a < c e p t. a b 1 e . In most rases tip Compt. rn 1 1 er has found 
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wrri . 1 found responsive and tho Comptroller permitted evaluation on 
the’ basis of the maximum prire the Government miqht have conceiv¬ 
ably had to pay. 

Thp Comptroller has also found conditioned bids acceptable 

wht'ii tin* condition imposed appeared to be in tfcord .nice with 

sluices already included in the invitation. (or exampl •, while 

it. has been held impermissible for a bidder to submit ' bid which 

frees him from liability for certain delays, the Comptroller has 

held that such a condition will not render a In d non res ponsive 

where the invitation contains a general clause that pro/ides for 

a ! 

the same release from liability. Where the condition is nut 
identical to that already provided in the invitation, however, the 
bid n.r, Pees found nonrespons i ve . 

one typ" of conditioned bid which the Comptroller has 
uni firmly found acceptable is the "ali or none" h i <i It has con¬ 


sistently been held that a bid conditioned on tie receipt, of 1 i ! , 






invitation it re- 
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or .. s pec i i' i ed (isoup of i I mr:, included in , ; <t invitation it re¬ 
sponsive. and may be considered for award even thcuqh the in¬ 
vitation is silent roqardinn the a c >. ep t a t i 1 i t y of such bids. 

Thus, where an invitation lias permitted multiple awards an "all 
or none' bid lower in the a q q r on a t e t fi.i n a i i, a t i or, i‘ individ¬ 

ual bids has boon found acceptable even t.houqfi a partial award 
reuid bo made at a lower cost. remitting this type of condi¬ 
tioned bid i c1 oar Iy based upon the fomptro i im ' s concern that 


the t.-ovcrivrent. obtain the lowest price for the purchase of pre¬ 
en e l s and set "ices. This, concern is evideiwed by the fact that 
the r oi :p two 1 1 er has held that invitation re s t r i •: t i on s prohibitin') 
till or none" lids are overly restrictive since they inhibit com¬ 
petition and that urh restrictions are only appropriate when 
so: c i i.c’>:s would have to be awarded at an unreasonable price. 

In some cases bidders have bid unit prices conditioned 
'"mn Leinq awarded the total requirement and reserved the right 
to cuute i revises unit price should they receive an award for 
• •• than the- total requirement. T he Comptroller has viewed such 
•••! i t ’ oned bids a*, nothing more than bids containing "all or 
t is ■<■).< 1 i f i i.a t. i "iis and. has permitted an award for the total 
a i . oi nt hu .i-p. upon i.ho tota- price bid on all requirements. 

" I> si"t in invitation provision specifically permitting 
' in !’ 1 t id, ; : would app-.-ar that t he ac ceptance of a bid con- 
. f i oiv.-.-J pin an "all or none" award would violate the principle 
'■* p r tentiul prejudice since award is made on a basis other 
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is tbo made so that oil bidders may compc 1.< upon equa I tor:;.,. 

Altering the 'in vernmon t ' s Ac cep t.i nr e Period 
in iio vo r nine n t (.Dutr.ict inn lot Mm Cl o ve r rime n t. 1 s a < c. e t. a nc o 
t Mr ts i iii! i ncj ui'im i bidder it must omir within tho time s: •'*(. i - 
find in tin 1 bidder 1 •; of frr. for this reason i * is c us toisi ry 
tut the On vr rumen t. to specify in trie invitat inn a minimum period 
■ i . must I’roviuo tor a c no p t a nee. Where a bidder fails to offer 
'U'h > minimun: acceptance period the perioral rule has been that 
t he Slid must bo rejected a. nonresi.oiis i ve . the Comp t ro 1 1 e r ' s 
do. i s i f"i s in this are,! clearly indicate that 'he underlying basis 
frr- -in term i na t i oris of responsiveness has been actual prejudice. 

M re specifically, it appears that t he Comptroller has found such 
bid, non re;. pon s i ve because offering a shorter acceptance period 
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H 1 

offering a r ,linrti i r (lni'p i.incf’ period than required was a r, i m - 
material deviation which did not nmdcr a lid nun re, non s i vn. In 

■ i 1 b i r ’ decision, for ex-imp i e, wh**re an invitation spec ified ,* 
f w dav acceptance period and the bidder allowed tint. If da/s the 
. ‘ n | ; im tier, while finding the- lid ri o n r e s poo \ i v e for o * ** e r reason s 
' i,di rated that t he failure to :•» nv i do a (SO day a ><(■;. fa i ,>eriod 
was an insignificant qualification since it 'would still provide 
the i ■> v ’ r "men t with ample time to respond. 

m.H-a'vor , where a bidder limit . hi' hid a* <ivt.!n(o peri no to 

* es than that n :u i ns! in the i n v i * it inn ne Im ■ s obtain t he po - 

t'-ii'ial f c r i competitive a (vantage iver other bidders. f • f t'-r bid 

i' or i'd io is a v t>e (j i ven the o p: ■■■■ r t u n i t. y *•«, remain (• i i <j * t, 1 e by 
' t. ”il i n (i his acre!* tarn e period or t c. d i s ■; . ■ ify h imsel f by 
i 4 .sin;] to >■ i. end the bid a < c e p * me ,,er i r,<) . The present, posi - 
‘ ion f t he oiant. roller, in response to concern for the potential 
i 1 r* i .el k : a 1 <• ‘ f**< t of such bids, has altered s i cjn i f i ca ri t 1 y 

Iron t h it . oi i taken. In more recent decisions the I. o m; * t. r n 1 1 n r 

1 -i s . nsistentl, sold that a provision in an invitati in which 
re pi i res that a bid i-emaii avail it* i e for Go v<-c r* aen t acceptance for 

* s r * . ( r i! e d period at time * s .in e .sent i l I r e ■ u i r erne n t and that 
f a i lur-- to Me e t sell a re*|u i reineu t renders a I id non res;, on . i ve . 

Ini general rule has been utilized to find bids n f forin an 
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Putin .ii)|-<irenf i'y the fact th.it on ,i t least, two occasions the Comp- 
t i iller tins imiiiat-d that a hid tailing t < ■ comply wit!) an invita- 
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tion's delivery requirement might, be accepted wiiere all other bids 
also failed to meet the delivery requ i re men t . With the excep¬ 
tion of situations where .til bids have been non respons i ve, non¬ 
conformity ha'- genera 1 ly resulted in a finding of nonresporis i ve- 
ness. There are, however, certain exceptional situations that 
have arisen and in a pp roa c h i n g the issue of a cc. e p tab i 1 i f / ,n these 
itu.it ions the (oipp t. ro ! 1 e r lias devised sums' r • ther unique methods 
o t ’i.i'.i s u r i no l' i d a c < p t a!, i 1 i ’ / . 
he si red and ApproximaIe be livery dates 

In determining whether a hid of I* rinn a delivery date other 
than that specified in the invitation is or. tent able the most sig¬ 
nificant consideration is the language of the invitation itself, 
a tic re an invitation has clearly reguired delivery within a stated 
i" riod, the Comptroller has regaHod time to be of the essence and 
found a nonconforming hid unacceptable in spite of the fact, that 
!so invitation did not ex ores siy state that time was of the - s- 
scce. On thp other hand, none, on f i rmi nq bids have been found 
acceptable where an invitation has .tnted trie requirement in a less 
di finite fashion. for example, where an invitation has expressed 
only a "desired" delivery date the f.emptro 1 I er has found bids 
acceptable as long as they offered a delivery date >•, ich was within 
a reasonable period of trie desired date. Since the invitation 
did not specifically require a certain date, applying a "reason¬ 
ableness test." in measuring acceptability would not appear to 
violate any of the fundamental principles of responsiveness. 

The Comptroller, however, has taken this same "reasonable- 



n e > s test" and <* |>, 1 i ed i i to a i t. u a f 1 (ar, wh (■ r <■ t i,,. i o v i L a t i on h as 
clearly spec Hied a required delivery date .i<d it. was uncertain 
wiiether the bidder was offering t.o comply. Iri , ha, occurred in 
situations where. rather than offer i soecifi- delivery date-, the 
l> : dder has offered at, "approx incite date 1 . ; •, J( M pi l{ , r.>,y,n- 

trailer has found the hid accepta! , c where i ,i • ■ felt that the 
period between the required and a,i ■ ima »,<• date. V /a ■, qiiat <-n vjqh 
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1’ one dec i ion t he Comptroller found that an <• 1 for of deliver/ 

"a, re i ma t: • 1 / 1 ? D days (as requested) " was non res pun s t y<- * a ,• 
i " v i * it. ion s e ( »k i ii t| a desired delivery within 1 ?<j days with j 

r iu ’ i 'ed del ivei / within ISO davs. In the case the O'.iap t r -a 1 I <■ r 

i n d i c a ted t ha t h v w ou 1 d view a ri v hi d o tiering , u i h a ti a mh in us 

det i very date as non re s pee . i ve , since to permit acre , t. jiicc- of 

such h i c! s might lead to uneven results and u n; ■ r < d i c t a h 1 e treatment 
o‘ bidders. In a later decision, however, the Comptroller found 
a bid offering to deliver certain data within "approximate!/ 30 
d a , s" responsive to an invitation that required delivery within 
days. While he distinguished the two decisions on their fact 
indicating that I: i s later ruling was based upon the fact that the 
"apornxina te" period of offered delivery was significantly greater 
in term'-, of both absolute number of days between the approximate 
late and the deadline and the relative 1 period, involved than i n 
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required delivery dates , the Comptroller ti a ^ permitted an award 
far those quant i t i e s that .ire offered in comol iance with one or 
it o re of the rei|ii i red delivery dates. This has o< purred in two 
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cases where the invitation perm i tted i > ids for quantities less than 
the total amount specified. In these cases the Comptroller took 

the position that the bids were responsive* since, in effect, they 

7 . 

were bids on partial quantities of the invitation's schedule. 
Offered Period of Delivery Measured from Alternate Date 

Another basis for a finding of non re s port s i von os s in the area 
delivery requirements has arisen when, apparently inadvertent1y, 
a bidder has offered delivery in the required number of days but 
has measured the number of days from a point later in time than 
foes the invitation. Where, for example, an invitation has re¬ 
paired delivery within a specified number of days after the date 
of the content or date of award, bids offering to provide de¬ 
livery within the specified number of days but measured from the 

i \. ' 7 

date of receiving an order o>' receiving the contract have been 
found unacceptable. The Comptroller has taken the position that 
the "date of contract" (or award) and the "date of receipt r, f 
contract" (or award) and "date of receipt of contract (or award) 
are not synonomou 1 and. therefore*, the hid doc*, not comply with 
tro* delivery requirements. 

An exception to this rule has developed. Where* the 1) i d , 
while measuring delivery from a later period than in tee invita¬ 
tion, offers a sufficiently shorter period of delivery to compen¬ 
sate for the different measuring date, the bid has been found 

acceptable. Thus, where an invitation required delivery within 
60 days a_l t p r the da (ye of award and the bid offered delivery 45 

days after recejjtt of the contract Comptroller found the bid 

responsive. In sue' situations the maximum number of days 



required for delivery of the .iward through the moils hus heen 
added to the required delivery schedule and if the total exceeded 
the number of days computed from the late of award *:he hid was 
found nonresponsive. 

While not clear from the decisions, seemingly this approach 
to measuring materiality is based upon the principle of obliga¬ 
tion. The difficulty with this approach, however, is that at the 
t i in e of bid opening the bidder has not offered to meet the re¬ 
quired delivery date. It would appear that on I / if he agrees 
after bid opening to modify his bid or that the a eerie y provides 
him with actual notice of award in sufficient time so that his 
offered delivery falls within the required date would lie bo obli¬ 
gated to conform. In either case that obligation would arise 
solely from events subsequent to bid opening. The Comptroller 1 ', 
approach seems based more upon pragmatism than any theory of 
r e s p 11 n s i v e n o s s . 

Accelerated Delivery Date 

There is some question regarding whether the Comptroller 
will find a bid unacceptable where it offers a delivery date 
earlier than a minimum delivery date specified in the invitation. 
Tills uncertainty has been created by the Comptroller's decision in 
t.he only case where the issue has been addressed. In the case the 
invitation required a minimum of 365 days between the Government's 
approval of the first ar(ic1e test report and delivery of the first 
production unit. The low bid provided for delivery 90 days sooner 
than the required 365 days. Initially, the Comptroller found t.he 
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bid n o n )'(’•. 11 o n s i v o for f .i i I i ihj to tu uip 1 / with the del ivory ie- 
qu i re men ts and d i rei tod l hot the a gen<. / term i im t. <• the con tract. 

In a subsequent. opinion, however, the Comp t rn ] 1 1 i rocons i detod 
the matter arid indicated that tin 1 agency could retain the cen¬ 
trant. At tiie same t i rtf , however, it was r< iterated that the 
hid was mm re s |ion s i ve hut that tern in.it i on wac imt required t.e- 
taine it appeared that the bidder had not obtained a competitive 
price advantage by offering an ucceier -ted del ivory schedule. in 
mating 11. i <v determination the Comptroller did not f o cut* upon the 
facto in the case but clearly took the potit j on that award to a 
fid offering an accelerated delivery ochedule would not under are/ 
r. i urns taru.es be prejudicial to other bidder 

Consequently, while the narrow holding i, f the decision is 
that termination of a contract based upon a rid offering an 
accelerated delivery will not be reijuired absent actual prejudice, 
it is uncertain ‘hat in the future the Comptroller will re t permit 
award to a bid offering delivery earl i e r than (tie ".ini i: urn required 
<1**1 i very date. this uncertainty arises from tie realization the* 
in the past the Comptroller ha. appeared to focus on actual preju¬ 
dice in finding bids failing to meet required delivery date, unac¬ 
cept i b 1 e . 

Incomplete and Indefinite Bids 
Missing and Improper Signature's 
Problems of responsiveness in the area of signature require¬ 
ments have arisen both as the result of a bidder's failure to 
\<> ’ . on. illy sign his bid and as the result of the manner in which a 
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■lid been in the custody if the Go verni'-rn t since the data ( 'id 
a.oaiintj and was ■■ igned by the bidder prior to award. in the cas 
tnc I i Oder bad s i lined a bid bond which was cubm i ; f < J i I. '• the un- 
• ? t ’'t’d bid. While the opinion zipped red no; 'a hinge wH ou this 
fan : , a subsequent dm. i ion inter nreted i * ra rrowl /. tot .trui r g it 
t mem that, an mis i qned bid iniqtit !>,- con' i dered 01 !, w*.« • ...snm- 
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’ i ;-p red the b i.Hid s iqned the !< i d on ve ! ope in the ;irp r . ■ ,f a 
C>o v>> rumen t re p re sen to t i ve , and where t he b \ d was i , ut:: i ttod wit.;: 
a sinned an.e-idn-ent to the invitation. Or Mi" other hand, the¬ 
me re *• a bm i •• s ion of samples with an tins i fjned hid has been held to 
..(institute an insufficient basis upon which to find such an obli¬ 
gation since it. is felt that intent to he bound must be indicated 
b v i . iqi'.iture i-r its p(|u i va 1 on t.. 

The fact that, the Comptrol ler rias applied the orincinle of 
. : li'Mtion in order to "Void prej u<i ice to other actual bidders has 
ia on ills ..trated in decision-. 11 , which unsionod i ids have teen 
f; u ml iicci Utah 1 e. In one dec i ■. i <. <. ,i i> i dd^r wa • permitted fc siqr. 
ul . :’id after hid openin') ,md to reioivi an award where his 1 id 
..’a 1 t r i n o n 1 / one received and opened . In ,n rulinq the Conp- 

t r " 1 ’ e . >. t i t e d ; 

’t i apparent, however, t ha t both the regulation 
and the decisions cited above a re directed to preventing 
a bidder from e rect inq, after b ids have been opened and 
prices have been revealed, whether he will acknowledge 
or deny the bid, >. in, ■> such an option would qive the 
bidder an unfair advantage over other bidders whose* l id 
pi iies were revealed at 1 id opening .... 

Conversely, whe*e only one bid is received, and 
too* bid is found upon bid opening to be unsigned, 
we see no reason why tire bid should be rejected. 

Clearly, since in that situation there are no other 
bidders, it would not be unfair t.o ask the bidder 
whether he intends to be bound by his hid, or to 
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such authority prior to hid openin'] would result, in nonrespon¬ 
siveness unless through prior dealings between the parties the 
Government was entitled to rely upon the aoent's apparent author¬ 
ity. This approach was taken as a result of the belief that ab¬ 
sent such evidence the bidder could disqualify himself after bid 
opening by disavowing the agent's authority. The situation re¬ 
versed itself in an interesting decision in 1970 in which the 
C oin]) t r o 1 1 e r stated that his prior rule had been overly restrictive 
and tliat in the future such evidence could be furnished after bid 
opening! 1 The basis for the change was the belief, not that the 
bidder would be obligated, but that the agent would be. Under 
these circumstances it was felt that the Government could rely 
upon the fact that any lalse disavowels of an agent's authority 
would be challenged by the agent. More recent decisions do not in- 

! r ' * 

dicate a trend away from this approach. 

Bids Containing Ambiguity 

Occasionally a bid will be submitted which is prepared in 
such a fashion that it is unclear what was intended by the bidder. 

Where it has appeared that the bid was capable of two reasonable 

1 v- 

interpretations under one of which it would be non responsive 
or where its price was capable of two reasonable interpretations 

’ 1 4 

under one of which it would not be the lowest bid, the Comptrol¬ 
ler has held that the bid must be rejected. Where, however, it 
has been felt that there was but one reasonable interpretation, 

and under that interpretation the bid would lie responsive, the 

i a ' 

liid has been found acceptable. Similarly, where there was 





'j 4 

hit one reasonable interpret ft ion a s I << the bid's i>r,c>\ nd under 
t hat interpretation the hid would lie the 1 oweI., t lien the hid hat 
leon found responsive. In determining whether a hid is capable 

f more than one reasonable interpretation, and houre ambiguous, 

the Comptroller has examined both the bid documents and the facts 

: - 7 

surrounding the solicitation and receipt of bids. 

The Comptroller has found ambiguous bids rionresponsi ve Out 
of concern that the acceptance of such bids would provide bidders 
with "two bites at the apple". It is felt, that where a bid is 
ambiguous an opportunity to"second guess" would arise from the fact 
th.it after bid opening it would be necessary for the Government to 

I i K 

obtain clarification from the bidder. 

Situations in which ambiguity has resulted in issues of 
responsiveness have varied. Among the most common have been those 
in which bids contained language of a precatory nature which could 
; interpreted as conditioning the bid, those in which the bid con- 
tiimd information which made it. uncertain whether the bidder was 
offering a conforming product or service, and those in which the 
nrice of the bid was uncertain. In each of these areas the issue 
of bid acceptability has been resolved based upon whether it 
appeared that an obligation to perform could be found without 
having to seek clarification from the bidder. 

Construing the Ambiguity Against the Bidder 

In an early decision, the Comptroller General held that 
where a bidder's offer was ambiguous the resultant contract need 
• -.it be disturbed since the bidder had created the ambiguity. Under 
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these < i t'(. u-=is t. a nee s it wa *: indicated tbit m awa *'d could be made 

i r i 1 

based upon the interpretation most favorable to the Government. 
Utilizing this dec i s l or. as authority, in : hand t u 1 ot decisions 
in the early 1 96f! s, ra h he r than find ambiguous bids -ion r espons I vc-, 
the Comptroller ruled that they were acceptable when based upon 
the interpretation most favorable to the Government. 

Two decisions reflect this approach.The first involved m 
invitation for the furnishing of surety bonds. The invitation 
solicited bids upon three types of coverage. The bidder submit¬ 
ted a single price but failed to indicate the typo of coverage 
to which it applied. Rather than find the bid non respons i ve, the 
Comntroller, construing the ambiguity against the bidder, held 
t r ■ a t the biu could be accepted for the type of coverage which 
■mu:d be the least advantageous to the bidder and the most ad van- 
tao'ous to the Government. In the second decision, the Comp¬ 

troller’ intorpretod a bid -is offering a bid price that included 
-•II if the individual items in the bid schedule even though the 
hid as submitted was ambiguous regarding whether the i e items were 

i ! . 

fo I--- furnished for the total price quoted. 

These decisions are difficult fo reconcile with decisions 
that were rendered during the same time frame in which the Comp- 

l i . 

troller held that an ambiguous bid was non res ponsive. The 

Comptroller, apparently recognizing this fact, attempted to clarify 
his position in a 1 y 6 I -lee is ion in which it was stated that, it 
would be impermissible to accept, an ambiguous hid based upon an 
’ n f - - r p r e t a t i e n most favorable to t. tie Government unless that inter- 





I i ' 

pro tat ion was a reasunab 1 e one. Sinu 1 I. in- I'JMJs the Comptrol¬ 
ler’s position has been one of rejecting .nub i quou s bids rather 
than accepting them based upon a construction most favorable to 
the Government. The handful of decisions in which bids were 
accepted upon that basis are r.ow cited as authority to construe 

the ambiguity against, the bidder only in situations where other 

i i a 

hi biers would not tie prejudiced. 

Ambiguity Created by "Requests" 

As indicated earlier in this paper, bids have generally 

been found non res pons i ve when they imposed coudi tons not already 

' i ' 

[.•resent in the invitation. Where bids have been submitted that 

were unclear as to whether they were imposing such a condition or 
simply ma’r'i'icj a suggestion the Comptroller has found thorn non re¬ 
sponsive due to ambiguity. Such ambiguity has been created when 
bidders submitted their bids with "requests" that the Government 
providt progress payments or that, certain contract clauses be 

deleted. The Comptroller has found such bids nonresponsive 

l l 

whether t.hc "requests" were in the bid itself or in a trans- 

; {• t 

niit t ci 1 letter accompanying the bid. liven though in its ordi¬ 

nary usage a request is precatory in nature, the Comptroller has 
tat pn the position that when such a request accompanies a bid it 
is not unreasonable to view the request as something more than a 

! .' i 

mere desire. Consequently, such "requests" are felt to result 

in two reasonable interpretations. The first being that the 

bidder would not perform ah sent receiving his request and the 

1 / ! 


•a i mid that, he would. 




Consistent with th<* <i p i> 1 i ca t i on of the principle of obli¬ 
gation, however, the Comptroller ha. indicated that when such a 


"request" is accompanied by a clear statement that the oidder is 
offering to perform without the condition requested then the bid 
i; acceptable. 

Ambiguity Relating to the Item Offered 

Amb i quit 1 / has also arisen in situations in which it was 
uncertain whether the bidder was offering to furnish items con¬ 
forming to specification requirements listed in the invitation. 
Normally such ambiguity has occuried as a result of bidders in¬ 
cluding in their bids nonconforming unsolicited descriptive liter- 

i . 

ature and drawings or a model or part number. 

The ('ump t ro 1 1 e t has stated that unsolicited nonconforming 
descriptive literature cannot be ignored and when submitted with 
a bid the bid will be considered nonresponsive if either it ap¬ 
pears reasonable that the bidder intended to qualify his bid or 

1 : ■; 

if ambiguity exists as to what th(‘ bidder intended to offer. 

In deciding whether such ambiguity has existed the Conp- 

triller has examined the literature and the bid t.o determine if it 

reasonably appeared that the bidder was offering to provide the 

nonconforming product described in the literature. Where it was 

felt that the circumstances indicated the bidder was providing 

the literature solely for informational purposes the bid has 

l A> ■ 

been found acceptable. On the other hand, where a bidder has 

specifically identified the nonconforming product described in the 

! ? 7 

literature in a letter to the agency accompanying his bid or 


I 
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where a bidder has submitted literature indicating that the pro¬ 
duct being offered would not. meet the invitation's requirements, 
the Comptroller has found the hid nonrespnns i vc . 

A different approach has been taken where the ambiguity has 
arisen as the result of the inclusion of an unsolicited part or 

drawing number in a bid. While such a situation has been held to 

i » 

create initial ambiguity, the Comptroller, applying the princi¬ 
ple of obligation, has ■ i.ated that such bids are acceptable where 

the bid includes an express statement that the model conforms with 

i :o 

all requirements listed in the invitation. Another method 

retommended by the Comptroller to resolve such an ambiguity has 
been that the control imi officer examine data that was available 

prior to bid opening to determine if the part identified by the 

1 a 1 

model number conforms to the specifi<ations in the invitation. 

The Comptroller appears to favor this approach. In one decision, 
for example, a bidder crossed out a part number listed in the 
invitation and inserted his own part number while indicating that 
the Mine part had been used in a contract with another agency. 

The Comptroller advised the procuring agency that it was improper 
to reject the bid without first attempting to determine whether 
the part previously supplied would meet the agency's require- 

i < j 

me n t. s . 

Price Ambinuity 

One of the most frequent causes of ambiguity has resulted 

; n 

from an unclear statement of bid price. Decisions in this area 


illustrate both a concern for the avoidance of actual prejudice 
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and the extent to which mental (jymna \ t. i c ■, ha*, neon utilized in 
attempting to explain vih / an ambiguity has failed to exist in cer¬ 
tain instantes. 

In decisions involv'ng price .mil) j <ju i ty the Comptroller has 
found bids n.mrespon* ive where more than one reasonable* interpre¬ 
tation existed as to what price.* a bidder intended to bid and under 

1 a 

oi ly one of these interpretations would the bid be low. finder 

these circumstances to accept, such a bid would permit the bidder 
to control his eligibility after bid opening based upon which 
price he chose to support. 

Some bids have been found ambiguous where the sum of the 
unit prices exceeded t.hit of the total amount entered in the 
bid. ambiguity was said to exist because of uncertainty re- 

1 at log to 'whether the total amount entered was intended as a dis¬ 
count. fur a total award or represented an unintended mistake in 
bid. 

Another frequent cause of price ambiguity has resulted 
wnero bidders, rather than enter a price for all items listed on 
ae invitations hid schedule, have inserted symbols in the blanks 
provided. Where the Comptroller has felt that the only reason¬ 
able interpretation of the entry was that the bidder intended to 
furnish the item at no charge, the bid has been found acceptable. 

Following this approach bids have been found acceptable where, 

] a v 

rather than enter a price, the? bidder has entered: "loci"; 

J 1 1 I 11 ' 14 1 

"0"; "n'a"; "included"; or inserted dashes. In each 

<a*e the Comptroller looked to the circumstances surrounding the 
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entry to determine whether the symbol created a mbiguity. In ! 

some of the derisions involving the use of symbols the Comptroller | 

appears to be reaching quite a distance to find an obligation to ' 

perform without charge. Tor example, in one decision where a bid¬ 
der (Mitprod a dash rather than a price the Comptroller toot the 
position that this indicated that the bidder was aware that some¬ 
thin!] was to be inserted in the spate and, therefore, the inser¬ 
tion of the dash obligated the bidder to furnish the item without 
chatoie. It would appear just as logical to assume that the 

bidder failed to note the requirement to bid on the item and 
entered a dash because it did not desire to do so. 

The Comptroller has held that bids containing ambiguities 
in •••rice are acceptable, regardless of which interprets tion was 

l * 

followed, the bid would remain low. In such cases any possi¬ 

bility of actual prejudice has been removed. However, it has been 
indicated that only if the bidder agrees to the interpretation most 

favorable to the Government would it be permissible to make an 

i a a 

award in such a situation. 

failure to Rid Upon Required Items 
Occasionally a bid will be submitted in which the bidder 
has failed to enter a bid upon all required items listed in the 
invitation. Such deviations have arisen in situations where the 
bidder has failed to enter a price for all items listed in the 
invitation 1 ' bidding schedule or as a result of a bidder's failure 
to bid upon a required option or alternate. In det.ermi n i i g the 
materiality of these types of deviations the Comptroller lut 





1 f;‘i 


the basis of the alternate. 

While uch a position may be consistent with application 
of tne principle of actual prejudice, it is clearly inconsistent 
with that of potential prejudice since a re<|u i r emeu t to bid u;.nn 

an alternate may be a sufficient reason to deter propsective bid- 

l < i 

ders from competing. Moreover, tne ,osition of the Comptroller 

is at odds with the goal of preventing favoritism in advertised 
procurement through restricting the discretion of contracting of¬ 
ficials. It. loaves the determination <f whether the bid is or is 
not acceptable in the hands of agency officials since they deter¬ 
mine whether to award on the alternate or not. 

A bidder's failure to bid on a required option may result 
in a bid's re tec tion for non respunsivenoss . However, the Comp¬ 
troller has indicated that such a failure will result in a finding 
o r non »'f*spons i veness only when one of two circumstances are pre¬ 
set. First, where the Government intends to exercise the option 
at t h*' t ’ me of the award, therefore, making the option bid signifi¬ 
cant for purposes of bid evaluation. Second, where the invita¬ 

tion specifies that the option prices not exceed the basic bid 

l : a 

prices or establishes some other standard for option pricing, 
ini. latter circumstance, it is felt, makes option bidding signi¬ 
ficant since by failing to bid an option a bidder would be depri¬ 
ving the Government of the benefit it attempted to achieve by es- 

1 ■ s 

tai l ishing standards for option bidding. 

Even where one of these two conditions has been present a 


failure to bid a total option has not always been fatal to a bid's 
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a c i e j> t a l) i 1 1 f y . Tilt* 0 omp l ro I 1e r h «i *. fuunil , j < h hid', ,i c c ep ta h 1 e 
whore it was nos s i !> 1 e to obtain a price tor t-n- omitted portions 
of thp option by a op 1 i c a t i oi, of th< uricino pattern rule. 

In ap: lying the pricing pattern rule In bid' omitting prior', for 
options the Comp t ro 1 1 e r hos r,'jn i rod that not only must the : ri re 
b ■ the same for all identical i »e|,.- b id upon, but also that the 
odder have bid on seme of thev’ i Lem* in the t-t inn, Who re the 
bidder has failed to bid up. o any p. ri. inn of an option at. all the 
Comptro11er has found the bid mu: r cs po n s i ve in spite of the fact 
that there was a consistent. pri-'ing pattern throughout, the other 
portions of the bid. Tin r ■■ f i /■>, a I ,• has been that, by omitting 

the entire option the biddei > >s rrcaied uncertainty as to whether 
he Intended to h i d the opti"- n i ie if is not. clear from the 
opinions, it is apparent that the fompt ro1 I or believes that under 
these circumstances the hidd, r w nil not be obligated to perform 
the option requirement'' at the p r i. * • offered elsewhere in the bid. 

Failure t r> Return Invitation Provisions 

An interesting situation arises where a bidder in submit¬ 
ting his bid fails to return all portion r of the invitation. 

Where the omitted port inns contain'd material provisions this 
seemingly innocuous action has resulted in determinations of 
mm re:, pon s i venes s v-’n t hough thorn has been no requirement in 
t be standard invitation for bid forms that bidders return with 
their lids all portions of the invitation. 

The Comptroller's rationale is based on the fact that when 


a bidder fails to return all material documents with his bid which 



were Mached to tin: i n v i t a f j *: o * acenp I.jiu ;• >,! 'no Lid would not 
(.ri'Cite a valid and binding cor. tract t* • • • • u i r i mi 1 n t. b idder to per- 
form i ! i accordance with all nf the sia ; nr i a I *. »_• i'n. - and c ond i f i on •. 

I i - 

nf t no invitation. An .< result, the mo to r i a 1 i t / attache'* to 

a bidder's failure to return all pert inn , of fh- invitation de¬ 
al'ids upon whether or not he would be ob I i 1 1. ed to per.oni! all 
essential requirements in spite of the orissiou. In ascertaining 
whet tier such an obi iq.it ion exist 1 the nrimary tucus lias been L i 
Jet* rmine whether based upon the bid 1 > *. ubmi I ted there ha , 1 oar 
an " i iicorpcrot. ion by reference 1 ' of those materials that th ■ tidde 
has failed to submit. When this can be found the Comp tro 1 I or has 
held that the bid is non res ponsive. Applyinq this concept the 
Comptroller has found a hid acceptab1i in a case where in the 
materials act. .ally submitted the bidder identified the solicita¬ 
tion fully, stating the exact number of pages that comprised it, 
and in a case where a bidder submitted two pages of the invita¬ 
tions bid schedule which made reference to the material p'~ovi- 

i s' • 

sions of tiie invitation which had not been returned. On the 

other hind, where a bid was returned without certain material 

provi .ions,and with no documents that referred to the missing pro 

vis ions, it was held that there was an insufficient basis to find 

■ 7 ; 

i in ornora ! inn by reference. 

As wiIL any area when- the Comptroller applies the princi¬ 
ple 't obligation to measure the acceptability if nonconforming 
bids, resolution appears to he largely up t .<■ rm i iu-d upon tin. basis 
.. f the particular facts in each cu.e. It i s clear, however, that 
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b i d can- 1 ! i|y,i r-l • ; i : n 1 i n ■; t v • ■ i 1 ■ ■ ■ ' i a . i u r ■ ■ ‘a i '< ' u r r, ! ] 

b ii c !i nH.’ii t c ba statonicn' i • • • </■ > i <• t ' <-i indioa* inq that, all 

a 'u' 1 i l a h 1 e documen t •; ,<• •• • . i o i ‘ ! < - <! [ h >■ f.on.j -t rol ler bn s 

n<>! d that such a s ! a 1 1 ■::c« • > • re I / ; i > ■ : : c. «i<:. i »:u : t y to who the t' 

t he bidder means : 1 1 ••!«** n: . t •> re ' u i r < d or a l on' .,■•<•'< * s b <• i n g 
!o t urned. 

P i 1 u i • • ■ to Provide Pc ■ j u i rod 1 * > ■ 1 . 

['esc ri pt i vc L ) I o"' .< ! u rr an ! Pit! 'amides 
It i •, net mi i: oi'miu' n in t ('flora I procurement. for a u invitn- 
t ; n to roquie that bidder-. furnish with the i r tide descriptive 
: i f c ra tore or >ata on the i tones beiric, n>, re ha a • -I. "> i m i 1 ; r i 1 y , on 
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>p.io , t., the a d >.' q u a c y o 1 t he n.i t er i a I •. preson tod and whether tne 
’ i * < ra * nre or s aist ! o s n<. Inal i •/ r . nl*u» i 1.1 "d indicate that the product 
lu-inf) offered conforms s uh s t a n t i a 1 1 y with that which is requested 

J ' 

i o the i >-, v i t a i ion . 

While the foroyoiny .x.i. ijivifply summarize-, the Comptroller's 
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present approach it is not reflective r, f the policy followed by 
the romp t ro 1 1 o r in his i n i t i a i hot. i s i on s . ! a r i / f.omp I ro 1 I e r 

doi is ions cons i s t on t 1 y hold I hat .1 foil.ire t <■ furnish desrrip- 
t i v literature or samples was not t , > t «j I to ,i fid's i *: < *? |» t *i; > i 1 it/, 
k a * >< •> r , tho bonpt ro 11 or i n a i r ,\ |- ( > : t h a t t hi- i n t.e r<- , t if too f,ov- 

0 'i;: ni would •* t> t lx. 1 serv'd ».y the- i »j t i (. • ■ n * a hi 1 .imply b e - 

cause it failed f e, f urn is t> I l t.>*r«: t .i r •• m •:> s-nce t. h o fail¬ 
ure r . :i :m> a f f e i t ■■ n tin prim, , n .i ! i : , or u 11 1 • f / of too i tons 

to o e f j rn i s ho (1. In t. ii o j o isn I ( 1 ■ ■ i i , i <. s ■ .i ■ i os we r <■ 

no*, fiecl that where a low :• i ci'Cr n ad f » * I« <j ; submit discrip- 
tive literature or sample"- with I, ,i-id, tne .igen.-.y should 
.-j t t • • in {-1. to acquire these Materials utter bid open i n g and on];, if 
t'"‘ h i dtler then failed to produce the items should the hid he re- 
.1 * - i t .’d . 

This posit i hi underwent. „ marled chanqr during tho 19 ‘jOs 
• s the Compt r.« iter 1 ormu 1 a t ed t. ho rule against "two bites at the 
a: : In a series of decisions during that decade the Comp¬ 

troller established that where literature or samples were essen¬ 
tial t r ; an agency's determination of whether the offered item met 
tie needs of t. lie Cove rumen t. , thus being necessaiy to enable pro- 
<i;»"'m;i officials to conclude precisely what the bidder proposed 


t. ( furnish, then fh>' failure to submit, such materials prior to bid 
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opening. It was fe I t that if a bidder desired to qualify ho 

could submit the materials in f no proper form and if h ,j did not 
dosire to qualify ho rnu'd submit m itcriuls divorq i mj so widely 
f rom tho spec i f i c at ions as to c r«><i t <• dnubf us t r. ti i ability to 
moot the agency's req u i roim-n Ls . 

Once it is rer.oqn i md that the u ndc r 1 , i >t »j o' i ru; i ,> 1 <• behind 
a requirement of i> i .1 res ju>i,s i ver.oss in this are,, . . actual preju¬ 
dice and tiie rule against "two bites at the upp I < ", rather than 
potential prejudice or t.ne rule of price, quality, quantity or 
delivery, the task of determining wha* kinds of deviations will 
be permitted by the Comptroller is made simpler. The key to ac¬ 
ceptability is whether the required materials are necessary to 
evaluate the characteristics of the bidder's product to insure 
c >pf ormi ty with the Government's requirement:, and if so if the 
i h f rn .i t i on the.- Governmen t pos sesses prior to bid opening is suf¬ 
ficient. for purposes of evaluation in the absence of such mater¬ 
ials. 

Literature an_J data 

Witn regard to descriptive literature, a euestion of a bid 
responsiveness will not even arise unless the agency in requesting 
such literature complys with certain procedural requirements. In 
requesting descriptive 1 i t «*r<a ture it is required that the invita¬ 
tion ,entity what literature is required, the purpose to be served 
by i 'submission, the extent h which it will be considered in 
evaluating bids, and the result should them be a failure to fur¬ 
nish the literature. Where the requirement for the literature 
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t o c u s i' cl u po n whether I In ■ . > i i i | ■ f i n <. i • of s n < fi .1 : i 0 1:1 i g h t r <• •, u 1 t ; ri 
icfual prejudiie by providing t hr bidder <1 n u;i; , nt tun i f y at 'two 
bites at the apple 1 . At ( o r<l i n <j 1 y , these bitis tiave lieen found 
acceptable where it was determined that, the bidder would be obli¬ 
gated to perform in accordance with t he Government' s r egu i remerits 
in spite o f t be omission. 

Failure to Price Iteais f >n t.fie Bidding Schedule 

Generally a bidder's failure t.e bid upon or cntet a price 
for all items listed in Mu* invitation's bidding schedule does not 
Constitute a basis upon which to find hi-, bid unacceptable. 

In mu h c..,es it. is pe m! s s i b 1 e to consider * he bid for award on 
these items which were actually Sid upon however, where the bid¬ 
eer has indicated that be would (oily accept an award fo. all items 
listed or where the invitation required a bib upon all items, 
the failure to quote a price or all items has been considered a 
rateiioi deviation requiring the bid's rejection. The Comptroller 
lias stated the purpose for this rule as the following: 

A bid is generally regarded as non res ponsive on 
its face for failure to include a price on every item as 
required by the IfR .... The rational!* for these 
decision*, is that where a bidder failed to sulimit a price 
for an item, Ik* generally cannot be said to be obli- 
oated to perform that service as part of the other 
services fir which prices w**re submitted. 

To "roi’ulgato a rule which would allow bidders 
t > r 1 .rr 1 1 t : price omission after an a 11 ega ‘ i 1 >n of 
mistake in bid would generally grant t he bidder an 
option 'o explain after opening whether his intent was 
to perform or not perform the work for whie h the prices 
were o r i g i >■ a 1 1 y emitted To extend this option would 
in • ffect 'm f.iir, t amour t to granting ‘ he opportunity fo 
s ub 1 . i t 1 n in-; bid. 

T h *• 1 e ‘, 1 r e , in de t . • rn; i n 1 eg 11 ■' 1 1 i 1 1 f f ho 1 . .,,. p. • to* 
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the ft, 1 1 ow.i n g: where a bid's total price exceeded trie sum of the 
items bid ujvpn nod next to the t*• t.a 1 the bidder had inserted that 
the sunt onterc\d included a Is id fm .ill items; where: a 1 id was 
a i. e: i; an i ed by \ del i very schedule which indicated the bidder's 
intent to furni h\^u* item; and where I y the space provided for 

the total prii.t it wv i s [.tinted on tile bid form that the sum 


riteted included u hit\on all items. 


On t he o t *ie r h a ti d , i n a 


uso in which the sum ol the bid total matched the sum of the 


iterns for which prices were entered and there was no indication 


that the bidder intended to ' id upon tin- omitted item, trie bid was 
f ou nd un a c c ep t a tile. 

One of the most significant exceptions to the general rule 
that a failure to enter a bid price for a required item must result 
in rejection is known as the pricing pattern rule. It also is 


I 
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based upon the principle of ub 1 i ga t i on arid provides that even 

though a bidder has failed to submit a price for an item in a bid, 

that omission can be corrected if the bid, as submitted, indicates 

not only the probability of error but also the exact nature of 

the error. T he Comptroller's rationale for this exception has 

been that under such circumstances to find the bid nonrespons i ve 

would be to convert an obvious clerical error of omission into a 

1 ■ ■ 

matter of non re s po n .. i v cues s . 

Decisions applying the pricing pattern rule have involved 
bidding s hedu 1 m, soliciting bids upon similar items. The posi¬ 
tion taken by the Comptroller has been that even though a bidder 
did not bid a price for an item, an intent to hid a certain price 
Win apparent as a result of the bidder's bidding the same amount 
for the same item throughout the other parts of the bidding sche¬ 
dule. i.nder these circumstances, absent clear and convincing evi¬ 
dence that the bidder intended a price different from the one 
established by the pricing pattern, the bid has been found accep¬ 
table based upon the belief that the bidder did not have an option 

t.o refuse an award on those items at the price that was evidenced 

i ’• ( 

elrwhere in the bid. One such rase involved the procurement 

of a quantity of oscilloscopes. On the schedule the bidder hid a 

consistent pric< for all quant i ins for which a bid was entered 

but failed to enter a price for nine of the oscilloscopes. This 

emission was considered immaterial in light of the consistent 

1 S 7 

pattern through the other portions of the schedule. 

The Comptroller has broadened the applicability of the 
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ft r s to be doing w i i: h f tie j» i c i n»; pa t 1 ero role i . n • applying 
■ : ■ r i t.i p 1 e <>f i»b '< i :j.i t i on to find bids res pons i ve , but: rather 
err.i t.ti n<i l no cerrr c. t. ion .ifter bid open i ng uf w hut re nor r o- 
, o!! s Ivp bid, under j n y principle of responsiveness, 
ai’ure • o [". i (1 Alternates and Opt. inns 

Tfu? (' eran ‘ ro 1 1 r r n.ts taken tin? position that a bidder's 
a 1:re t »> bit upon an alternate I i s ted in a ri invita'ion is not a 
. : • t i a 1 dev 5 a t. i on even if the i n v i !.<t t i er. specifically requires b i d 
; • !; such an alternate. Tiro rational* has been teat by tailing 
e t • d n p c n an .. I ; ■ r n ,s t c trie bidder obtains no advantage river his 
or et i * ers r; '. . . such a fa i 1 u re ran only operate to the ad~ 

• <: t i i e of ot.ner binders rat he» tnan to their •) i sad vantage since 
! idder not s.;p:r it t inn ■<" alternate eliminates himself fro , com- 
it'tion with other h i r! ri« f • *,.> far as the a I t e r c a e work is coil' 

■ 1 in e d . t,, i a i I ire t 1 bin .• m i 1 t e r n n t i ■ will result in ro.i ec - 

ion only if it i s. d (' t. •' rn i rier) by 1 In., f i: > ve r nine n t to make award on 





'cut's sufficient clarity to place bidders on notice of what was 

i 

cies i red , cance 1 1 a t i on of the invitation has been directed, in 

spite of the fact that the agency may have had sufficient, justifi- 

1 •' ) 

cation for the requirement. 

Cven where a requirement, is (1 early stated a failure to 
conform does not automati. illy require reject i"n. There must 
first have been justifinal ion for the requirement. Both major 
procurement regulations provide that descriptive literature may 
only oe required when it is necessary t.n determine whether the 
product, offered meet specification requirements and to establish 
exactly what the bidder proposes to furnish. The Comptroller 

has stated that a requ i remen t for de.criptive literature is not. 
justified if the specifications are so detailed that they leave 
nothing for the bidder to describe. When not. justified a 

fuii:,re to provide literature is regarded as an immaterial devia¬ 
tion. 'he rationale is that the bidder would be obligated to 

comply with the specifications regardless of whether or not such 

l •• 

literature was furnished. Consequently, unless an obligation 

to mpnt the Government 1 s requirements cannot be found without the 

required literature a failure to comply is considered an insuf- 

l y v 

f i c i e n t b a. s i s for rejection. 

The Comptroller has also found bids failing to provide 
descriptive literature acceptable where it appeared that, the liter¬ 
ature was to be used, not to measure the conformity of the product 

.! - 8 

being offered, but to evaluate a bidder's capacity to perform. 

In such cases it has been held that the literature was for pur- 






poses of determining bidder respons i I) i 1 i t.y rather than !j i d 
responsiveness. Under such circumstances the literature may 

he furnished at any time prior to completion uf hid evaluation, 
even where the invitation warns that failure to furnish the lit¬ 
erature may be cau .<• for n jection. This position would appear 

consistent with the principle of ol.ligat ion as the failure to 
fur: ish such information would have no , • f f * • c t upoe the bidder's 
commitment to perform. Hov.'evet , permitting tt,,. urceptaru.e of 
bids failing to furnish uch rc<|uired information is inconsistent 
with the principle of potential prejudice. A requirement to 
furnish such literature may deter prospective bidders from com¬ 
peting irrespective of the basis for that requirement. 

Since the purpose behind a proper request for descriptive 
literature is to, enable the procuring agency to evaluate bids, 
non responsiveness has resulted riot only from a failure to submit 

! i 

literature, but also from the submission of literature that 

is insufficient for purposes of bid evaluation. The Comp¬ 

troller has field, however, that a failure to furnish adequate 
literature does not justify rejection in all cases. Where the 
information necessary for evaluation is ohf.aintble by the appli¬ 
ca ( ion of recognized formulae (of mathematics, physics, or 
chemistry) to information already provided, the bid is ao. opt- 

! ' « 5 

able. The basis for this exception has been expressed as 

fellows: 

While ... a descriptive data requirement must 
normally he regarded as material and complied with 
fully, we think that, having in mind the purpose 
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of ■, ur l t re.', u i ft-me ii t , i i I i n • i i , m mu ■. t ■ drawn 
between dat. i which i op re s 1 n ! . i e I a1 i v i / tree 

chu i ;.l‘ by f ! i o bidder. mil dila wh i < h in •••O' not ti / 

; hf ipplication of i n f orma t i ■ < ii I u ni i ■. bed i ri Hit 
i n v i ‘ a t i o n ot the hit! to the 1 i m i t .i r i o n s of f -i ■, q - 

ni zed matnemotica 1 fit rum 1 i rule m ph/sic . or chemistry. 

Strict application of the general principle ii frit 1 latter 
nice would appear to servo 1 i t !. 1 e purpose other than 
to determine the ubili* / of the hid t yrepar<-r to apple 
the formula or rule to the >, i von i n f o r in a t i on . . . 

Rejection of a hid in 'hot instant e, not wit.hst jndiug 
t he lanquace of the tier t. r i pt i v<- 1 i ter.i turn re<|u i renien t, 

v. yu 1 d be mi i us t i f i a' | e . 

f onset,-lies t ; /, t. h e Com pi toiler's appro ach h as lie'i that complete 
1 i • era • tire is not r ■ e ■ • s s a r v for <>viil ua t. i on in such a t. i n. urns ta nee 

amt as a result 'he t i dder would not op-tain a competitive a ' y •: n - 

; a tv- S , being 'e to disqualify h i s 1 id after i id opening hy tur- 

ii i h i n g n o n c o n f o nr i n c) literature. 

The CoiPji t rn ! 1 e i has taboo 1 n I a t - a pop i * i on in "brand na't- 

or e ■ • u a i 11 procurement.-,. i: .ui: h r, i ‘ ua • i oni it i s n tin i m ! that 
; ’.cr.oes bidding on an "m equal" bisi, f urn i h d •■■•., c r i p t i ve 1 i t:<*r 3- 
tj-i to nerntif the pro c nr i mj agency d<-te mine if the offered 

I ■ S J, 

pro-.: uc t will equal the brand nai::e product.. However, the fa i 1 - 

im t .iibmit such literature dnoo not. necessarily result, in a 
'indinu of nonrosp.ins i voiles s. The Comptroller has held that a 
failure to comp! / which does not. affect the ability of the con- 
tracMng agency to evaluate the bid and determine what the hidder 
would be b'sind to supply upon acceptance will not require rojec- 
* ion. f. o 11 s e q u e n ( 1 y , in one decision whore a bidder identified 

the nrodijit tie intended to provide as identical to t h <i n furnished 
, "d - c 1 p r i a r 1 out r.ii t , h u * failed to submit. d es 1 r i p t i v e I i f e r a - 
jure d ■ ■ s f r i ■ 1 :: q the | roduf f , his h i if was found .1 <: i.e t) t a 1 1 e where 





the agency could determine by reference to the et ior contract that 
tin' product was equal to th*• brand name product. It is interest- 
inn to note that the t onip t ro 1 1 e r lias stated that bidders may even 
furnish such literature aftei bid opening as long as the- product 
v. as identified in their hid and tee literature publicly available 

< l 

prior to bid. opening. In such cast's i I is felt that the bidder 

is obligated to provide the product identified in his hid arid 
Hie *-•? 1 v bee ones no instrument for furnishing trie ore-ox i st i rig data 
to the procuring agency. 

T am| i i-s 

Tor ‘he r -t part the rules o f res port s i veres s applicable 
to hid samples it" consistent, with those applicable to d'-sc riot, i ve 
1 i * e r r * ure . '"he prot urt'iiien t requ 1 a t. i ons provide that: bidders 
should net l" >o'siiiS'd t<> furnish a bid sample unless there art; 
certain <. r; a rn > (eristics sf the produr * which ' an not be described 
adequate 1 v in tin spec ification. As with d*> s r. r i p t. i ve litera¬ 

ture , the i -i v i t *t ion must s per i f i <: a I I / advise bidders of tn e re- 
(, u i r ei"e n t and of t he results which will follow a failure to fur¬ 
nish samples or the furnishing of unacceptable samples. In 

addition, the invitation must list the specific characteristics 
the samples would have to meet. The Comptroller has indicated that 
if sut iective ; hrir.ictcri s tics are listed they must he defined with 
sufficient clarity so that ail bidders will be a w a r e of what is 
required and has stated that he would find legally questionable 

an u henry ’ d».r i • ion to reject a bid failing to conform to a 

1 l 

vaguely stated requirement. 
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Where the s pec i ti c ft t i on has beer. < ioar, definite, fully set 
forth the C.overnment ' s requirements arid there was no charactoris- 
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gardless of whether or not he submitted the sample. Under these 
circumstances it is felt, that the bidder would obtain no competi¬ 
tive advantage try not submitting the sample prior to bid op<>n- 

i n ■; . 

As i . t to inse with descriptive literature requirements, 
where a reg./i r^mon t fur a bid sample has related to a bidder's 
anility to produre an item rather than to whether the product 
< >u formed w i t f. the invitation, the failure to submit such sample 
»• i o r to hid •■•pen ing has not resulted in a finding of non re spun- 
s . veness . 

One r f the more i nt i>iy c . t i ng position, taken by the Comp¬ 
troller with regard to hid samples relates to situations where 
the sample conforms to • characteristics required for evaluation 
but fails to conform to other specification requirements. While 

the general rule is that a failure to conform with the character- 

2 a s 

istits required for evaluation result', in non respons i venes s , 

the Comptroller has taken a different, position regarding a failure 

f e conform with the unlisted rli.ir.ir fnri ,l ics . In a decision 


addressing this issue the Comptroller found a hid responsive where 
the sample conformed to the color, pattern and finish characteris¬ 
tics required for evaluation even though it failed to conform to 
the material requirements otherwise listed in the invitation. 

The basis for decision was that the bidder, by submitting the 
deviating sample, was not relieved from complying witrr the speci¬ 
fications. This was because the invitation provided that products 
delivered under any resulting contract would comply with the ap¬ 
proved sample as to the characteristics listed for examination 
and with the specifications as to all other characteristics. 
Therefore, applying the piinciple of obligation, the Comptroller 
found the bid acceptable. 

Shipping Information and Guaranteed Weights 
One of the more clear situations in which the Comptroller 
has applied the principles of actual prejudice and obligation in 
tandem has related to requirements for shipping information and 
guaranteed shipping weights. Such a requirement is normally in¬ 
cluded when bids have been solicited f.o.b. origin. The purpose 
behind the requirement is t.o enable the Government to utilize 
such information to determine the costs it would incur in trans¬ 
porting items being procured from point of origin to destination. 
This information is significant because where delivery is f.o.b. 
origin a q e n c i e s may consider the transportation costs beyond de- 
livery point in evaluating bids. To aid in this evalu.it ion 
agencies have required information concerning the location of the 

. ' 1 I 

point from which the items would be shipped, the site of the 
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The failure to furnish a point of origin, however, does not 
c o nst i h. ; p a cause tor rejection, wnen i n forma t i on prov i ded e 1 s e - 
wher. in the hid i sufficient, to establish a point of origin. 

I f mm' vino this exi. opt ion, the Comptro 1 1 er has focused upon who- 
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bid t 1 r bid'jt'r hail list e a ,i location for :> i <k up and deliver/. 

Under these c i rc nine, tan i. os it was f< 1 t that t he hid evidenced an 
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the i v, pe< t i on and mo. eptdnc e information was by its nature con- 

. L ‘ 

sihorei.i '.ubjert to charge after open i ri'| . 

hens i de»‘i no that, the object of requ i r i n q a designated point 
of origin is to permit evaluation of the costs of transportat i or , 
the i i;"ptni 1 lor has taken the approarh that where such an evalua¬ 
te u would not be poss i b 1 o in e i ther ••vent the failure to furnish 
.: pnirf if origin constitutes an imnia ferial deviation. As a. result, 
whom the final dost i nut ion has not been known at the time • f hid , 

evaluation Mm failure to designate a point of origin lnv not rc - 
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As -1 g i' n o i i ! r U 1 (' , >l ‘iii ( .i • 1 i ri«j ! ■■ i'ii I ,i r e j u i l nd 

(Julia tot • i r i ;> p i n <j wo i ■! m t w i 1 I he found nun re .■on-.ive. Hsnw- 

• ' j > ' , Lin ; ' i!i;i L i'1 o • i h a ■, n 1 nil i t t cil l m c < e t : >, i. n i • I !> j d f i , 1 i ri <j 

o' i 'v i it? a 'iti•!*•<)[. L» t .-I s !t i , i ! n■, we s <j'i t o i * ..it i Mir, *<•,<.■ re t <,<•• 

:a a ;" u t, , o ■■ - i: 1 > wo i a h t ■ i u • > ! !>•• d ■ •! ■ • ns i n n ■! . w h • ■ >, (hi 1 , h,j •. e <• ri 

Li ; t v.! 1 u 1 1 i !■ w ■ f f. (>,| i>.i imJ . t w>- i ;'i t.. 7he 


t ' . f.. r ‘ : 1 . c\i e; t it". a . it < • * p i'c s a t'd :< ,■ the Or p trol 1 t*r 

; u •, ] low ,;r: : -t • • : 

, T . h o r e i . no • ; ■; o' L i on a a t. ) t h i bidder's under- 
t kino to t a 1 ! rt*iju i remon t s • f the spec if;.. t f i oris , 

in; 1 ud t n.j •it* 1 * vo r / , or a s to l. iio price to he paid 

t it t i.o r of r . 7 Hi- only t| ti .• y t ion is a. tu the 

!f t or i!’ i •' o t i or. a f who t.h»»r t lie i > i < 1 "t. on form-. t (j t h e 

it. vitati •,! and will he most <id va n t.a qeou s tu the 

i tod S; ife-, p r; and other factors considered", . . 

. . fine, liin snipping weight and dimensions are 

!i ’ t. eriil il / i ;• the determination of the Govern- 
r • ••' t ultimate costs, >i.:i t heir omission therefor-, 
i * n i i , if fee ts on 1 v tiie >i i ■ t '■ r m i n a t i o n of whether 

• • 1 ' will i •• tre- ■’•'! ad van taqeous . . . we do 

'■ lie.,- *■•;-,? tiie >>m i ion should (•(• regarded a c 
■ • i • ' f ne : it noni.cii! tor n i ng . . u > 1 e • •■. it clear!/ 

• 1 1 1 - ■ ‘ •• ■ l ' i ’■ a o t f i. . f ie ' ena i ria t i or w i t.h 


• " ■ ■ i it is i)|< v i o us i n j t r r i in i r y roe corn is with 

'•<: .. to fixed prior to hid open trio. If so, the 

• i i . i .1 • • d I., i e j) t a i> 1 «• in spite of tie- fact that t it e 

1 ’ r ••• * • . t. -H r n i i o a t <*d t • ■ ■ spec i f i r wei qh \ or re«|U i red to 
i ::..'• • o> •; . y, • r t, "i e n i for an - we 1 •; > 1 1 execs Apparently it is 

; e 1 i o ;• e \ t !:,i t . i i ► i s t a k •> n |, , i ne Gover n'ueti t •. i n< e the max i - 
■' i i , s ii-li 1 weight could never he surpassed. 

Aside *■'(• am the f oroqo i »,g, tie f omp t r ('1 I er has a 1 so per mi t- 
' • : tun .,.ept men of bids failing to provide guaranteed shipping 
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pr>vide a <| u a run teed weight. The ( oirp! rol i er has also four d 

hi ; failing to furnish guaranteed .hipping we i»; t* t s .ret eptub1 e 
• 11 ■. • r t hf* furnishing of such weight, would not u s ; i , r. in fixing 
the .no ve • nmon t 1 ' total cost, or in trie evaluation of hid',. Thus, 
whe fi the destination pc i n t. has (> een uncertain a failure to pro- 
vnte ■' n c t* weights tins not d i sgua 1 i f i ed bids from < on s ' d< ra t i m . 
"his latter except i-n is consistent with the Comptroller ' s expre,- 
,ts: view that such information is necessary so I o I / for 'urp ses 
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quired hy an Invitation. Such i n form t. i on generally relate 1 f< 
tiin identification of what portion of tin* total work will ho per¬ 
formed by specified subcontractors. What is disturbing about thi 
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r o a has been 1 lie Com!' I ro 1 I < r ' • flu. f sj a t i ri q ■> p p ri . ■ h and lp p a r on f 

w i 1 1 i m qn e ss ! e po ** ;*> i t i go n (. 11 * • to i n f I u e n f <• his poi t, i o i. a s to 

whether such a deviation is ma I < r i i ! . 

[tuning t tu- pas t twenty yar. t hi- ' ,<m, t ri lier has nearly 
r "lj.iotp.! a JfO degree rye 1«- in li a, -»t * ■ f >j d o toward, the material¬ 
ity ' f a failure' * r furnish this t/; <■ of i n f o rm,i t. i ori. \. arly <Jo- 

i •, i o •> s held that the failure to soleii t •, u Pc. o n t r uc t or information 
wo ■ not a bus is for non res |>on s i veno s s . If was felt that such a 

requirement wt n f to the issue of a h i defer 1 s ihility to perform 

rather than to the responsiveness of his bid. As a result, bid¬ 
der's were permitted to provide such information after bid open- 
i nc. This position was taken in spite of arguments from pro- 

?, t o r •; that by failing to furnish such information urior to bid 

' pint] a hitler would have a rompetive advantage. They a roued 

11 t * *•(< fler iii. 1 M obtain "two biles at the apple" by being 

!r ; it ion to refuse to furnish this information after award 

•• ' ‘nat b. not being bound fe any particular subcontractor the 
' ■o'er could bid a 1 owe* price as a result of ii i s knowledge that 
i ml : (brair, increased competition from potential subcontrac¬ 
tors after receiving an award. 

in 19hS, however, this aopro.sc h was modified as a result of 
concern expressed La v the General Services Administration ( G S A ) 

! ver the practice known as "bi-J siaopping". The term "bid shop¬ 
ping" is utilized to describe situations in which a low bidder 
who has not been required to specifically list his proposed sub¬ 
contractors can search after bid opening for more- favorable sub- 
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t Ml i. i mj f rot" t a v>r i iy gt iced suheott I rac t > . 

T ho Cmiipt rol ler h a •. tat",, too position that in the air ei.ee 
o ‘ a statutory or regal ■ tmv v <j :j i rement for the listing of sub¬ 
contractors there is no bar, i > on which to refect bids failing to 
'list subcontractors. Currently, however, the only agency which 

! esses regulations that reguire the listing of s ubr on f rac tor s 
i>, order to avoid bid shopping is (ISA. As a result, inly in 

. A c i t; t r..; t s will a failure to list s uh t.on t ra t to r s result in non- 
r. ■(-mi s i ve r.v ■. s . Even in (/.A contracts the failure to comply with 
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such a requirement does not. ,1 u t oma t i .. ,t I 1 y disqualify a hid. Where 
the requirement has not been inserted tor the purposes of prevent¬ 
ing bid shopping hut. to air) in dc t or in i n . nq bidder responsibility, 
the Comptroller bus he 1 d that the infnnoit. iun may I e f urn i shed 
after bid o pen i ihj . 

In spite of the fact that a recju i rem.-n t for s ub c on t ran t o r 
listing nny have been inserted in an invitation to prevent lid 
shopping the Comp fro 1ler has not consistently found noncomp 1 i unce 
a cause for rejection. Where it appeared that, in a particular 
situation bid shopping was an insignificant, threat and that per¬ 
mitting the bidder to el«rt. among subc^ntrar tors would riot, res g 1 t 
in actual prejudice the Comptroller ha' per.,; i t. ted award. 'n one 
case, for example, where tire bidder, rather than designate one 
supplier of pipe listed two suppliers, the Comptroller found the 
bid acceptable. It was felt that the ttireat of bid shopping 

did not exist because the pipe was riot, to hr* specially manufac¬ 
tured for the contract and the difference between the low and next 
higher bid was great enough that tin' other bidders would not be 
prejudiced by permitting t.he bidder to select between the sup- 
pi i e r s . 


Recently the Comptroller has created a further exception. 
While immediately subsequent to the initial policy change in 1963 
the Comptroller took the position that any failure to list a 
required subcontractor demanded rejection, in 19/7 a "do minimus" 

a 1 ) 


rule was adopted. This rule provides that where 
the work which the m,listed subcontractor is to do 
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Bid Bond', and Gua ran t eos 

Earlier in this paper consideration was <j i von to the 

development of the Comptroller General's present attitude towards 

the materiality of deviat ions from regu i remen t.s to furnish hid 
.' * ’*< 

lends. Thro unit that discussion it was illustrated that the 

primary principle' Behind measuring hid a c <. <' p t a !• i 1 i I y when there 
is i failure to conform is actual prejudice'. More specifically, 
the [ ompt ro 1 1 er 1 s concern that t.n rough none os p 1 i a nee with such a 

rei) u i re men t a Bidder might obtain "two Bites at t. lie apple". 

Granted that such a regu i rmnpnt is now considered essential and 

. • • 1 i 

deviations from it material, this section will examine the 

area in order to illustrate how a following of the principles of 
actual prejudice and obi i g.i f i on has operated to measure the 
,u reptah i 1 i 1y of nonconforming bids. 

fundamentally t.wo situations can arise which will contri- 
lute to a finding of non responsivenes$ in the area of bid bonds 
in! on a rant pcs. The first is situations where the bidder fails 

t riyirfr the bond, while the second is situations where secur¬ 

ity is furnished hut is deficient in some manner, 
failure to Sul)mi t 

While it is required that a hid bond he submitted prior to 
bid opening, the Comptroller has ;*;■> cm i f t "d exceptions when it 
an pea red that there would he no po t •• ri t i o 1 for a bidder to obtain 
"two tiit.es at. the apple". For example, in mip decision, a bid was 
found acceptable where a bidder had prepared a hid bond, hut had 
misplaced it immediately prior to bid opening, in a location to 
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which only Government personnel had across. Under these cir¬ 

cumstances it was felt that the bidder was pre.ented witti no op¬ 
portunity to elect, to qualify or disqualify himself for award 
after bid opening. On the other hand, bids have been found non- 
responsivo when' the only evidente that a bond was prepared jrior 
to hid opening has tome from the bidder or ri i s employees. 

That, a principle of actual rather than potential prejudice 
is being applied in this area is confirmed by the fact that the 
procurement regulations provide that a failure to submit a bid 
guarantee will not result, in rejection when there is but one bid 

i. 

received. The Comptroller has never specifically held that 

waiver should occur when there is no guarantee in any amount fur¬ 
nished and there is only one bidder. However . the Comptroller has 
taken the position that an inadequate bid bond will not result in 
rejection if there are no ottier acceptable bids. Implicitly, 

therefore, it. would appear that the Comptroller would view i total 
failure to furnish a bond or guarantor- waivable where there were 
no other acceptable bids. Moreover, the Comptroller has on numer¬ 
ous occasions cited the regulations as authority for exceptions in 
this area without indicating any concern that this particular ex¬ 
ception would violate any principle of res'ons i voness followed by 
his office. 

Bond S u bni it te d in Insufficient Amount 

Where a bond or guarantee has been furnished, but, with a 
penal amount less than that required, the deviation has been con¬ 
sidered material and the bid non re sport s i ve. In such a case a 





finding of nonros gens i veness has resulted r *» q a »* d 1 ess of whether 
the deviation was due to a clerical error nr trie fault ot the 

> r, , 

surety. However, an i n forest i ng v c c p1 i c n to this general rule 

has developed. The Comptroller, while holding that the insertion 
of an incorrect amount requires rejection, has taken the position 
that the insertion of no amount at all, in certain situations, 
will not result in a finning of non res pen s ivene r , s . Tor example, 
in one case where the surety signed a hid bond and the bond refer¬ 
enced the specific invitation on vutich the hid was submitted, the 
Comptroller found the fid responsive even though there was a fail¬ 
ure to insert a penal amount. The basis for decision was the be¬ 
lief mat under the circumstances the surety knew the ex tent of 
it ; obligation and manifested an intent to he hound in the required 
penal amount. The holding can he viewed as applying the prin¬ 

ciple of obligation-hut. with a twist. Pother than focusing upon 
whether or not the bidder was obligated in accordance with the 
i mv i t.i * ion, the fo.us was upon whether or not it appeared ’hat the 
surety was obligated on the bond in the required amount. 

The procurement regulations have also established .in ex¬ 
cept ice to the requirement that the nenal amount equal that re¬ 
quired by the invitation. They provide that a bid is acceptable 
even though the amount is less than that required as long as the 
amount of the bond is equal to or greater than the difference be¬ 
tween the price stated in the bid and the price stated in the next 
p ■ u 

higher bid. This exception has also been followed by the Comp- 

t r u i 1e r. The r a t i o n a 1e behind the exception has not been 


clearly expressed, but. it would appear to be consistent with the 
rule aqainst "two bites at the apple". There would be no need to 
seek correction of the bond after bid opening since the amount of 
the bond would be sufficient to indemnify the Government in the 
event it had to make an award to the next hinhest bidder should 
the low bidder refuse award. 

More recently, the Comptroller has expanded the range of 
acceptability to include situations where the penal amount is in¬ 
sufficient even to cover the difference between the low and next 
highest hid. In a 197^ decision the Comptroller, relying upon the 
ini nor informalities section of the procurement regulations ap¬ 
plied a de minimus rule to find a bid acceptable where the amount 

J 

of a bond was $55,000 rather than the required $55,-’84. /> *. 

first blush this decision appears reasonable since the tifference 
in amount is trivial. However, the de minimus exception under the 
regulations applies to situations having a trivial impact upon 
contract price and not to situations involving the difference in 
the amount between what is required of a bid bond and what is 
provided. Recognizing this fact it would appear that the Comp¬ 
troller has misapplied the de minimus exception in this decision. 
Defective Bonds and Guarantees 

The vast majority of decisions concerned with deviations 
from requirements to furnish bonds and guarantees have dealt with 
situations where the deviation has arise from the form in which 
the guarantee was furnished. Bid acceptability in such cases has 
depended upon whether the Government, in spite of the deviation, 

I 






would receive the full and complete protection it contemplated. 
Consequently, in each situation the Comptroller has e/. a mined the 
specific fact pattern to determine it the surety appeared to be 
obligated or if the security furnished, it other than j bid bond, 
would provide the same protection. 

As a result, in many cf these <iec i s ions the responsiveness 
of bids has been determined solely < u the basis of the Comptrol¬ 
ler's own interpretation o f general suretyship law. Where this 
interpretation has led the Comptroller to believe that the surety 
would te obligated in the manner desired the bid has been found 
acceptable in spite of the deviation. On the other hand, when 
the Comptroller has felt that due to the deviation a surety's ob- 
lijitio: would not be the same as required the bid has been found 

. ' j 

non responsive. Similarly, where the form of security offered has 

not 1 eei. a standard form bid bond, responsiveness has depended u- 

ptn whether the alternate form of security represented a firm com- 

c 

mi t merit that could not be revoked by the bidder after bid opening. 

It would seem that where security is actually furnished, 
and the deviation is simply one of form, acceptance would not only 
be consistent with the principles of actual prejudice and obliga¬ 
tion but also with that of potential prejudice. As previously 
indicated, this, at least, has been the position taken by the 

courts of New Jersey which have consistently applied the potential 

? f 1 

prejudice principle in measuring the materiality of deviations. 

Acknowledgement of Amendments 
As a general rule the failure of a bidder to acknowledge 
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a material amendment will result, in , finding of non n■ s poa s i vene ?. s 

V e. 

regardless of the reason why such a failure occurred. In 

taking this position the Comptroller has stated: 

If an amendment which affects price, quantity 
or quality is not at know! edged t>y the bid let 
prior to ('id opening, his offer is for something 
other than the performance solicited try fh" terms 
of th.- invitation, including any amendment' To 
permit Him t.o perform in accordance with the invi¬ 
tation without the unacknowledged umenTnent would 
he contrary to the statutes governing a gy ,- t i sed 
procur ecu tits. •' 1 ' 

In mea-uring the accepts!' i 1 i t y of bids failing t , g 1 y 
with a requ i remen f. t.o acknowledge an amondmen t t ne C.omutro 1 1 >.-r 
ms aonlied ooth the principles of actual g c-.j u d i i e and obliga¬ 
tion. The resolution of acceptability nas <1 ■ • p• • 11 deci upon whether 
the changes enumerated in the amendment wore material and if so 
whether the bidder would b< otherwise obligated to conform to 
t h o s e c h a n y e s . 

pe t e rm i n i ri rj the Materiality of the Amendment 

In most situations the Comptroller lias applied the price, 

4 

g.ality, quantity or delivery test, in determining whether a change 
occasioned by an amendment was material. As previously indicated, 
f he f. omp t r ol 1 e r ’ s application of the test of price', quantity, 
quality, or delivery in the area of amendments has undergone sig¬ 
nificant alteration over the past several years. Presently, 

in the situations involving the failure to acknowledge amendments 
the rule is that where the impact of the amendment on these four 
characteristics is trivial then the failure 1 to acknowledge the 
i "or.dmc n t is considered an immaterial deviation. This rule ha> 






It’i?': s ,<{>;»} I'iii* ;> tod i > y f hi- r *»•; u i renon i i h a ! i m ■; ■ ■ m i " , • <; she t h r 


an .tint'udmpn t 

h a s a 

t r i v i a i e f f ( 

l 11 p r i 

< ( * , 

’ lie • *. * i '!!|i a • 

. t Of la: 

e h a n ijo i : e 

nip a re.| 

til I he hi! ! 

! a 1 are! 

t n * 

. . a i f f e ropi <• 

; < f V. ef* (: 

1 he * \-j 0 1 . a 

In at 

l ( C e p t. a 

P ! y i nq 

hie I • ■ 11 S . 

! tie t r i v i a ; 1 

t y >■ a j i ■ t 

•, i • 

. • n-i- r r r . ? ha t r 

, r 1 ir* i 

ii.'im the pm 

c. a r i nn 

a n e i; r i e f (1 

|' r . i v i 1! • a 

! • I ' 

: i llld ; ' 0 f h e 

: n;; a <. t 


o f t he a mo n dnion t . Where the re i ■. nn sin. h t i no * e f h< Con.p- 

* - ft' • •> r hr- Met ,u c opted a » un* r.u • or ‘ s •••-. t i t <• of 4 he amend - 


0 

n t 1 '■■■ imp 

;i • 

‘ a it! :ar refuse 

■J t a a 

pi i y f 

I • f i i / 

i - ! i ’ y 

;■ t i u u . 

f h 

e f I't'pfr 

.. ; 

! •’ . ‘ ; f 1 ‘ 1 O !• a 1 : ' 

i s ho , 

. ■ •! i, n 

• t <• r r 

* f h a t 

! • / ;■ r’■ i t - 

i n 

e coafra 

i t 

■ . ■ to f ii rn i 1 1 

o h is 

t 1 ’ 1 i i ( 

■ the/ 

wou 1 cl 

he i 1 • (j 

; ’! 

a p o ; i t. 

i f 

n i. • ii v>. ore el > q 

i 1 1 c i 

■ r iwrir'i aft (: 

r o e-n 

: ii rj h) citing 


: s w h i ' 

h 

WeUld hr : '>f) tiff-111 

w i t h i 

n t. he 

trivial 

ify e y 

t j e t, .-,r t f) 

■*v 

O : a war 

.« 

h , k. l ! ' i. n h i q le- r 

r 0 . t S 






.. ii i 

i »* 

it is in r ■> r to i n 

W hot i. 

tie-. 

i' T » 1 

1 e r d r 

ivr. tie Mnc 

i •; 

!e r r!’., 

• 1 

•e ,n e t. in r i " •• i. 

• • n cl i|,e ■: 

! re',. 

lit-. in 

a t, r i v 

i a 1 r h c. n q e i n 


‘ ■. 0 \ • 1 V 

r . i 

1 r n et) t 1 ■ r ' . i o 

n p rt. 

V’ 1 i! e • 

. nine inn 

i C; h f . 

The ( o; 


olir, f 


e > a lip in, n a 

and o : 

<1 . ac ; 

ei table 

who re 

.tti" iniefid- 

lin 

r • >■,. ■, i| ; 

t c 

d i n p r i c e i nip 

i f as 

h i (i h 

(IS i 1 , d 

e U UD. 

r. *. t. h o 

r , 

r.e f : me 

h i 

• i ■ ii a j e heo n f n n 

n • 1 a c ' 

"Utah 

1 e w h e 1 e 

the C 

h.moe rep re¬ 


" t n d ,:•> 

h i 

qh s -. . i •’ [. of 

the in 

t a 1 s 

| cl nri' e 

.) II 

el a s h i q h a s 


2 .M '< of t (t;M ii i t tf t'‘itce .between too two ! -awes: .ins. The 

c c ■'. ■ t a re' o ! f t ■ i'! ■ > .lev i .it i nn to t it iextent won I d r 1 e a r 1 y v i i iatr 

the p r i >: c j p 1 e of poientiai p re j ud i r.e . i nr e t he test measures 
in a t ei i .t 1 it/ ie relation t h i <1 p r i c < s it i appa re n t that the priii 

e :; 1 e ■ ' a r t u i I : r e j u<l . ■ <■ is he i nq ; p I i e d ti y the homp t ro1 1oi . 


r 


] Vt 

! V t'tl when ■ t h I ■ i ( t Limn I; r 1C I ■ i < : 11 , I (| n I'r-d trivial t Ilf- 

C uir,j> t rn 1 1 nr has f miinl a "ie S m i ■ 11 1. i. h.imit'', m.i t < r i : I when- the impact 

open ijti a 1 ! I. y nr ■ j • i a i: t i t v wa s felt. 1 < I >• ; ■; n l f is a n t . In 

d n i. r rm i n i n a whether t. f i ■ • amendment tns s : <i r i f i . a n t. j r i;... f t upon 

quality t li(> C oiiip t. ro il e ) h ; s d i s p I a y ed , tendency In re ; / upon flic 
o;> i >■ > on s of upeiu y n ft > i i >Is. itu r< suit nas !/f.*n o, i when 

lht\ money has indicated that the a mendmon f. insulted in a siqni- 
fir,-. i,t quality impact l him the Co nipt re i 1 e r lus focused upon qual- 
i f y ’ u making his dec i •' i on . On the (.t her h and, if the a '| c* e c y has 

indie 1 1 o d a w i 1 1 i none s s to wake award to the deviating Sid then 

resolution has f'ot>n based upon t hi- amendment 1 s impact upon 
'• 1 r i r e . 

f mis i s tent w ; f h t tie suit' w h i c n permits the acceptance of 
fids offer inn prodmt' or servit.es exceeding invitar.inn require- 
i"t» • * . t.i,r I'.'-mpt ro i I er has ne 1 d that the failure fu k k nowl- 

• ■ 1 : a n : ru ri d r u n t wi: i ( ii mere 1 / let rea sc*', tin o s t • f pr r f o r e: .i n r <> 

• 1 ' i i", ,i I t in n m re s non s i y p ue s . The rationale lies in 

f>" ' i f that t he bidder, if he f.i i 1«-<1 to agree to the ch anqes 
is ,' » i nq from the amendment, would !;■ ohliqated to perforn on 
a s u p»r i o r basis. Under these circumstance., the Comp t rn 1 1 e r 

has felt. that, failure to at f nowl edne the amendment would only he 
prejudicial to the bidder's competitive position and possibly 
beneficial to the bidder's competitive position o f fhe other bid¬ 
ders. I his rule has resulted in some i n t e r <• s t in ( decisions. 

In one decision where the invitation required 1)<f]ht jackets made 
of noitSriu, which requirement, was amended to catt.lohido leather. 
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•< ,i • i . ,i-'i n thews u ; wi, ; c h wore uldi.ive, the 

: ; . t • •, • u ii i • 0 ‘he Lid nonrospons i ve even t hong h the 

j-i* : t t.v • : net Je^ii'd'.," in cost. ' ». such rases the 

•p * i'o Me* ! r< s ; • * d fne cnjnge increasing the cost of per - 

• or-anee .e t r -tel, • ro:s the deduct i ve change Where the add i - 

• : \e port : . n vf the chan:;,.- did not qualify ,j s trivial then the 
:di ;i,rc to ar c i'w.v i edge toe amendmei: t has resulted in a finding 

, t •, .'i.n >o r . • i v •••ness . However, when the Comptroller has felt 

Isa t th', , art i c: c *' the ,if e n dineri t which increased cost was 

• • i v : a 1 fie ijiiurc to a«. knowledge the amendment has been 

'I'.Uci as an i r,ma ter i a 1 deviation The Comptroller has yet to 

i» i ia to why a distinction is drawn between strictly deductive 

adeductive p • n s additive amendments. To be consistent with 
'ho rationale used when changes are deductive it would appear as 
: t ; f should not ratter tha t tne ihanges are both deductive and 
additive as long as the net result is a decrease in cost. Under 
until a ci i Mr'S tance tie bidder's competitive position would not 
be improve.!. It would seem that the Comptroller Is drawing the 
distinction on the basis that the thanyes resulting in an in- 
t reuse represent Government reyu i r ointnls and the acceptance of a 




hid deviating from those requi remer. t. s would not insure* that these 
requirements would be met. 

While tile Comptroller has gem rally followed the test of 
price, quality, quantity or delivery in determining whether' an 
amendment has resulted in a material change, in several decisions 
amendments have been considered material in spite of the fact that 
there may have been only a 'rivial impact on those four factors, 
in these decisions the test ol materiality has be>-n more absolute, 
beci'ions in which this .trict test of material i ty has been a n p1i f * d 
ha vi* involver! requirements that have been inserted by amendment in 
order to further a public policy or that might have a significant 
i i..r- ac t upon the Government's rights under any resulting contract. 
Amendment ch ,ir yes to which this strict t e s t has he ,mi applied i n - 
< lude those involving : the revision or insertion of federal wage 

H ‘i 

rate determinations, the addition of a requi r nt that a mini- 
r>im percentage of reclaimed fiber be used in manufacturing parking 
boxes , the inclusion of an economic adjustment, clause, and the 
addition of a clause clarifying subcontractor cot or pricing data 
requirements. 'While in some of these decisions it has appeared 
that the amendment may have had an impact upon price, it. has been 
clearly indicated that impact upon price was net the determining 
factor. Tor' example, in a decision involving an amendment 
increasing wage rate requirements the f.omptro 1 1 er indir.at.ed that 
because wage rate dotermina t ions result from statutory require¬ 
ments amendments reflecting their alteration must always be con¬ 
sidered material. In other derisions tno Comptroller has 

1 


i 
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supported application of this strict test on the basis that the 
effect of the amendment would be to alter the legal relationship 
of the parties. Such a justification was used iri one decision 
where an amendment added a requirement that prior to entering into 
a subcontract in excess of $1,000,000 a prime contractor f irst 
receive clearance from the contracting officer that the subcon¬ 
tractor was in compliance with equal opportunity requirements. 

The paramount concern in these decisions appears to be that there 
be no question about a Contractor’s obligation to conform to what 
are considered essential amendment modifications. 

Cons tru c ti ve Ack_nowj e_d gine n t 

As discussed in the preceding chapter, the failure to 
acknowledge, a material amendment has not resulted in a finding of 
non responsiveness where the bid as submitted reflected the fact 
chat the bidder had knowledge of the amendment by incorporating in 

- i 

it one of the changes caused by the amendment. Under such a 

situation the Comptroller has treated the deviation as immaterial 
based upon a belief that by displaying an awareness of the amend¬ 
ment the bidder has been obligated to perform all changes enumer- 

, o 

ated within the amendment. 

Cer t i f i ca t i o n Requ i r eme nt s 

It is common practice in government procurement for the 
invitation to require that bidders furnish certifications on signed 

i 

forms attached to the invitation. Additionally, nearly all in¬ 

vitations contain standard forms upon which bidders are required 
to check various blocks certifying certain information. Not 
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infrequently, bidders, intentionally or otherwise, fail to fur¬ 
nish such certifications or fill in the required blocks. In 
determining whether such deviations are material the principle 
utilized to measure acceptability has generally been that of 
obiig a tio n. 

In certain situations the Comptroller has held that the 
failure Lo complete a certification is not a material defect. 

For the most part, these decisions have focused upon the certi¬ 
fications which appear on the standard forms furnished with the 
invitation. For example, on the reverse side of Standard Form 
33 it is required that bidders certify as to whether they are 
a small business, a regular ciealer or manufacturer, whether a 
contingent fee was paid to obtain the contract, their affiliation 
with any other company, whether the'/ have participated in a 
previous contract subject to the Equal Opportunity Clause of the 
contract and if so whether all compliance reports were filed, 
that all end products are of domestic origin, that prices were 
arrived at independently, and that their facilities are non seg¬ 
regated. Without exception, the Comptroller has held that the 

•y ,, 

failure to complete one or all of these standard certifica¬ 
tions does not render a bid unacceptable. While in some 
decisions the Comptroller has indicated that failure to complete 
one f the certifications was an immaterial deviation because the 
bidder was already bound by its terms, the failure was a minor 
informality or because the requirement related to bidder 
responsibility rather than bid responsiveness, more recently 





the Comptroller appears to have taken the same approach with ail 
of these certification requirements. In this respect the Comp¬ 
troller has stated: 

LCjompletion of the subject r epros on ta t i oris and 
certifications is not required to determine whether 
a bid meets the requirements of the specifications 
or other solicitation provisions and therefore 
does not affect responsiveness of the lid, with 
the result that the failure to complete such 
items may be waived or aired after bid opening.' 

While failure to meet the foregoing certification require¬ 
ments has'not resulted in a finding of norires pons i venes s , a 
totally different position has been taken when the certification 
requirement nas related to a bidder's offer to meet goals or 
objectives inserted in tire invitation for the purpose of advanc¬ 
ing certain public policies. In such situations the failure to 
complete the certification has resulted in a finding uf nonre- 
sponsiveness. In the recent past, within this category, the 

certification requirement which has most frequently been violated 
has been contractor certifications of minority manpower utiliza¬ 
tion goals in federally involved construction contracts. This 
requirement has been inserted in invitations for the purpose of 
encouraging affirmative action on the part of construction 
contractors. 

While presently it is no longer required by regulation 
that invitations contain such a requirement, in the past the 
certification requirement hat, resulted in both confusion on the 
part of bidders and a number of decisions regarding respon¬ 
siveness. The most notable decision, for purposes of this 





uut of a bidder's failure l<< insert, on the form 


. n aIy sis , arose 

provided, ins affirmai ivr action goals is .. iiroiairrancnt covered 
l * v the Washington Clan. While the bidder failed tr, enter his 

goals, he did sign the certificate upon which was included a 
statement of the proscribed ranges or minority manpower util iza- 
tion which would constitute an effective affirmative action pro- 
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The matter culminated before the Court f Appeal for the 
District of Columbia in Northeast Con , true t ion Company v. 

Romney. There the lower court's decision was reversed. More 

significantly, however, in so doing, the Court appeared to refute 
the primary principles traditiona 11y utilized in federal procure¬ 
ment to determine the acceptability of nonconforming bids. As to 
the issue of whether the deviation was immaterial because the 
bidder was bound by his signature to the minimum goals, the Court 
dismissed the principle of obligation stating: 

Is the procurement officer required to resolve 
this legal question, which at the very least t.h< 
wording of the Appendix sought to avoid? Even if 
he projected as probably that a Federal court, would 
ultimately rule . . . that there was such a commit- 
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merit, is the procurement o i f i ^ ■ r required t.o 
buy a lawsuit? Is not the Go v e mmon t ’ s interest 
in this commitment, important enough to require 
it in the bid, as filed, in tin. form oi specific 
goals, without any question as Le supplementation, 
u nd without any it, a n d s . or bu L s? ' 

The court then turned aside the bidder's argument that the defect 

was a minor informality, the correction or waiver of which would 

i ' 

not be prejudicial to other bidders. In refusing to follow the 

principle of actual prejudice it. slated: 

The specific command of the Appendix A regulation 
clearly states and reiterates a bid locking the 
pertinent information concerning projected 
employers and specific goals will be deemed 
nonres pons i ve . Whether or not other bidders would 
be prejudiced by subsequentia 1 insertion, the 
Government's broad policy objective may be 
prejudiced by the omission.'- 

Tiers fore, in essence, the Court followed a mirror image princi¬ 
ple in measuring the effect of the deviation upon tt. J l ids accept¬ 
ability. I n so doing it took the position that where a require¬ 
ment. is inserted in an invitation to further social or economic 
objectives at the behest of a department or agency with govern¬ 
ment-wide authority to achieve those objectives, standard pro¬ 
curement regulations concerned with bid r <s port s i venes s am inap¬ 
plicable since only the responsible agency can properly determine 
the impact rf the deviation upon the policy objectives. 

Such a position would appear to serve only to further con¬ 
fuse an already uncertain situation. The question logically 
posed by the Court's rationale is why create federal procurement 
rules at all if they are not. to be followed in each situation? 
While consistency has not been a hallmark of the decisions of the 
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Lirap tro 1 1 or in the •'••a «, t bid rcspons i v»;ries', , < 
ten..y cannot be achieved by what is in e.'.rrn o ,j route directed 
in.: i; date to change t h • ruh ■. ulicmvi t it i , 'elt tnat tin r 'quire- 
vent represents the 1 urthcnvtncc of ■ : n o v<-r t i cl i no public policy. 

In either evnn, since the -ec is ion in Northeast Construc- 
tic,, v. !;■ a dev i a t i on has re] a ted to a certif : •-.« t: on require¬ 
ment, the Comp t ro 11 <?r has continued to follow h : s tradition'.! 
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(.0 ring Deviations ‘Ihrounn Offers to Comply 
Occasionally bids ai" submitted with statements which indi 
cate a bidder's blanket offer to comply with the requ irements 
listed in the invitation. In such cases it has been argued that 
tiie offer served to overcome otherwise material deviation in the 
bid, thereby rendering it acceptable. Tne Comptroller General's 
approach to the i.sue ot whether an offer to comply wi11 overcome 
a material deviation has turned primarily upon whether the devia¬ 
tion resulted loom a failure to conform with a descriptive 1itera 
turn requirement an.; if not whetnei the language o' the offer 
clearly evidenced an intent to comply with the invitation's 




requ i remen ts . 

The foundation for the Comptroller's current position can 
be traced to a 1 930 decision in which it. w.i , held improper for 
an agency to reject n bid simply ue( mse the I. i dder 1 s commercial 
product failed to meet, in invitation's specifications. In ‘he 
decision it was s t eesst-.j that upon acceptance the bidder would 
be obligated to meet, the specifications and that how it did so was 
o t no concern to tne (iuvn nines, t. This opinion v.'as i a t. e r cite! 

to support the concept that, a blanket offer to comply with speci¬ 
fications would render a bid acceptable notwithstanding material 
variations in the details of the bid. In a 1957 opinion the 

Comptroller applied this concept by indicating that the submis¬ 
sion of a brochure, modifying certain essential invitation 
clauses, was cured by a provision within it stating that dis¬ 
ci epancies between it and the specifications were not to be 
con. true: as an intent to take exception to the specifications. 

At tiie same time, however, this concept was found inappli¬ 
cable to situations involving a requirement to furnish descriptive 
data. In such situations, even though a bidder included a clear 
statement indicating that specified requirements would prevail 
over discrepancies in its data, the Comptroller held that, bids 
should be rejected. The rationale was based on the fact that 

adequate data was deemed essential for proper agency evalua¬ 
tion. Ions, where bidders were clearly advisee! or a requi re¬ 

pent *o furnish descriptive data it was held r 1 1 a L a blanket 
offer to lomply was inadequate to overcome deficiencies in 





fulfilling the data requirement. 

Recent decisions involving descriptive data requirements 
appear to have been resolved on a basis consistent with this 
earlier approach. In "brand name or equal" procurements, for 
example, the Comptroller has it variably indicated that a blanket 
offer to comply with specification requirements will not overcome 
a bidder's lailure to conform to a requirement to submit descrip¬ 
tive materials when bidding on an "nr equal" basis. In these 

decision., it has been stressed that a s fa trior, t that, a product 
cnmplys with the salient characteristics listed in the invita¬ 
tion or a promise to conform to those characteristics is 
not a substitute for the required data. The basis ior these 
decisions exists in the feeling tnat without such data the Govern- 
ent would be unab 1 e to ascertain exactly what it was purchas¬ 
ing. The position taken is that, responsiveness depends upon 

the completeness of the information submitted or reasonably 
available to the agency rather than upon an overall offer to 

4 ■ , 

comply. 

On the other hand, in situations not involving descriptive 
data requirements the Comptroller has indicated that an offer to 
comply may It sufficient to cure a material deviatioi . The key 
to acceptability has been the I a ng u a g e utilized in the offer. 

There is a fine, almost imperceptab1e, line between an adequate 
and an inadequate offer to comply. Where the language has been 
conclusionary, such as statements that the bidder wa> taking no 
exception to the specifications, or that the bid was being 
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Subr: : ted in tompl iron- w ; L h the spec i t i c«. t i on:, , t r i r - c Hit i.uS 

bei-n * ourul inadequate. in t h i s regard t, ? ■ t bomp Lro 1 1 er lev, token 

the approach that where the offer to comply is in general trims 
and ■, no deviation ari.es from language aha: i , more specific, then 
<! i Dost til.- bid i .. ambiguous. Thus, in one decision a oid was 

: our. J non r«. spoils i ve where in a lettei sut»:u i tted witti trie bid it 
was si-ited that the bidder reserved the right to negotiate prior 
t r aw., r d even though within the same letter there appeared general 
statements to the effect that the bidder was taking no exception 
to the specifications. The basis tor decision was the fact that 
the two statements were conflicting and in such a case the more 

specific provision was controlling. More recently, the Comp - 

trailer has expressed his position as follows: 

An overall offer to conform can cure specific 
deviations if the "promise or offer makes it 
patently clear that the offerer did in fact 
intend to so ”r on Form” ~. ... The TidcTer must 

have " un ego i vor a 1 1 y offered to provide the¬ 
re quested items in total conformance with 
the terms and speci; ioation requ , rements of 
f he inviration. 

Di f f i ; u 1 : y in determining what will constitute -in adi-quate 
of f«-r to comply is created by the fact that in nearly every dec i - 
ion adores i ng the issue the Comptroller has found the off r 
inadequate. However, in a 1973 decision the Comptroller did 

hold that an offer to comply cured an otherwise material devia¬ 
tion. The bidder had submitted his bid on its own quot ition form 
w'ich contained delivery terms at variance from those in the 
invitation. While this would normalIv have resulted in a finding 
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2 . 40 lorno. Hen . TOR,, 459 ( 1 U1 ) . 

3. Prestos inc. v. United States, 16? Ct. Cl. 625, 320 
r .2ci 3 6 7 ( 1 yf>3) : 5 4 Comp. Gen. 271 ( 1 07 1): 50 Comp. Gen. 73.3 
(1071); 30 Comp. Gen 179 (1950). 

4. Harding Pollution Control 1 ' Corp., Comp. Gen. Dec. 

n ■ 1 899 , 7 5-? CRD « 1 7 (1975 ). 

5. 49 Comp. Gen. 377 (1969); 47 Comp. Gen. 209 (1963); 
rain raft Inc., Comp. Gen. Dec. B-1B6973, 76-? CPD ‘354 (1976). 

5. 39 Comp. Gen. 86 (1959); Comp. Gen. Dec. B-172227, May 
1 0 , 1 9 7 1 , U 11 p u b . 

7. liar linn Pollution Controls Corn., Comp. Gen. Dec. 
5-iU\S99 , 7 5-? Cl’D ‘ 1 7 ( 1 975 ). 

S . F . q . , 4 0 Comp. Gen. 458 ( 1 961 ) (offer of equip ;:t en t •; f 
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Do,.. P- 1 85397 , 76- 1 CPD * 31 3 ( 1 9 7 6 ) ( ex ten s i on lights with neo- 
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fneffield Building Co., Inc., Comp. Gen. Dec. B-181242, 74-2 CPD 
• 10. (1974 N (oflor of detrickboat without required spud engine); 

Comp. Gen. Doc. B-167052, September 19, 1969, Unpub. (offer of 
surgical detergent with prov i d i ne-i od i no os active ingredient, 
instead of phosphate ester-1odine) ; Comp. Gen. Dec. 5- 1 67429, 
September 11, 1969, Unpub. (offer of forklift with four six-volt 
batteries instead of one 24 volt battery); Comp. Gen. Dec. 
B.-163181, February 7 , 1 968 , Unpub. (offer of lighting fixtures 
scalier than size specified in invitation). 

9. [ . cj . , Test Drilling Service Co., Comp. Gen. Dec. 

D-159682, 77-2 CPD * 193 (1977); Rise, Inc., Comp. Gen. Dec. 

B-182006, 75-1 CPU *' 59 ( 1 97 5). 

ID. r. . n. , 49 Comp. Gen. 2 11 (1969 ); Global Tire Protection 
Co., Comp. Gen. Dec. 15- 185961 , 76- 2 CPD " 22 ( 1 976 ); Webcraft 
Packaging, Comp. Gen. Dec. B-184750, 75-2 CPD ' 334 (1975); 
Hawthorn Mellody Dairy, Comp. Gen. Dec. B- 1 80422, 74 - 1 CPD •' 244 
(1974). 

11. Webcraft Packaging, Comp. Gen. Dec. B-184750, 75-2 CPD 
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334 ( 1975 ). 

12. Hawthorn Melloly Dairy, Comp. Gen. Dec. B-l 20422, 74 -1 
CPD • 244 (1974). 

13. Comp. Gen. Dec. 9.- 1 72227 , May 13, 1971, Unpub. (offer 
of jackets with five buttons instead of four as required found 
to constitute immaterial deviation since there appeared to be no 
impact upon cost or quality). 

14. E.g., 51 Comp. Gen. 51 8 (I 97?)(qua 1ity and price); 43 
Comp. Gen. 209 ( 1 963 ) (qua 1 i ty anti price). But see Ionics, Inc., 

53 Comp. Gen. 909 ( 1 973 ) ( octua I prejudice found without discussion 
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April 22, 1969, Unpub. The Comptroller has also held that a bid¬ 
der may be permitted to furnish an alternate product after award 
as long as the product meets and exceeds the invitation's require¬ 
ments. 43 Comp. Gen. 635 (1969) (providinq dual speed tape record¬ 
er rather than single speed). 

13. 38 Comp. Gen. 830 (1959). Where the product has been 
superior but did not meet an essential requirement bids have 
been found non responsive. 36 Comp. Con. 705 (1957); Comp. Gen. 

Dec. 3-166685, June 16, 1969, Unpub. 

19. Charles J. Dispenza & Assoc., Comp. Gen. Dec. R-186133, 
7 7-1 CPD «■ 2 34 ( 1 97 7 ). 

20. E ,_g. , National Ambulance Co., Inc., 55 Comp. Gen. 597 
(1975); 33 Comp. Gen. 508 (1959); 38 Comp. Gen. 131 (1958); 37 
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25. 32. Comp. Gen. 612 (1 959 ) (do 1 i very contingent upon 
termination of strike); 33 Comp. Gen. 44 1 ( 1954 ) (delivery con¬ 
ditioned upon receipt of materials from subcontractors); 
Kontague-Betts Co., Inc., Comp. Gen. Dec. R-182530, 74-2 CPD 

r 270 (1974)(de1ivery conditioned upon no supplier delays); E.M. 
Gostovich Construction Co., Comp. Gen. Dec. B- 1 80362 , 74- 1 *' 

74 ( 1 974 )(comp 1etion by specified date conditioned upon ability 
to obtain fuel and materials). 

26. Allied Asphalt Paving Co., Comp. Gen. Dec. 11-18984 3 , 

77- 2 CPD r 450 (1977)(no responsibility for vandalism). 

27. 33 Comp. Gen. 508 (1959); Kaiser Aerospace ft Elec¬ 
tronics Corp., Comp. Gen. Dec. B-18°3°6, 77-1 CPD *' 7 3 ( 1 97 7 ): 

R. Parks Co., Comp. Gen. Dec. B-1RG699, 76-2 CPD • 360 (1976); 
Durable Metal Products Co., Comp. Gen. Doc. 8-182864, 75-2 CPD 
‘ 337 (1975). 

28. National Ambulence Co., Inc., 55 Comp. Gen. 597 (1975) 
(bid conditioned upon receipt of city license). 

29. 50 Comp. Gen. 733 (1971); 5 Comp. Gen. 649 (1926); 

Fire ft Technical Equipment Corp., Comp. Gen. Dec. B-192408, 

78- 2 CPD r 91 (1978); Fish er-Klos ter man, Inc., Comp. Gen. Dec. 

5- 1 851 06 , 76- 1 CPD *' 1 65 ( 1 976 ). 

30. Page Airways, Inc., 54 Comp, Gen. 1 20 ( 1 974 ) (refusing 
to accept less than $100.00 minimum orders when invitation 
specified that Government could place minimum orders to $50.00); 
Marsh Stencil Machine Co., Comp. Gen. Dec. B-18R131, 77-1 CPD *' 
207 (1977)(1imiting minimum orders to $50.00 when Government 
solicited minimum orders to $15.00). 

31. 55 Comp. Gen. 445 (1975); 53 Comp. Gen. 24 (1973). 

32. 38 Comp. Gen. 131 (1958). 

33. F_. g. , Joy Manufacturing Co., 54 Comp. Gen. 2 38 ( 1 974 ); 
50 Comp. Gen. 733 (1971); 38 Comp. Gen. 503 (1959); Durable 
Metal Products Co., Comp. Gen. Dec. 8-182864, 75-2 CPD •’ 337 

( 1 97 5 ) . 

34. r.g.. National Ambulence Co., Inc., 55 Comp. Gen. 597 
(1975); Kipp Construction Co., Comp. Gen. Dec. B-181588, 75-1 
CPD • 20 (1975). 

35. 50 Comp. Gen. 733 (1971). 

36. Kipp Construction Co., Comp. Gen. Dec. B-181588, 75-1 
CPD ‘ 20 ( 1 975 ) . 





3 /. Ionics, Inc., ‘33 Comp. Gen. 910 (19/’). 

38. E.g., Joy Manufacturing Co., 54 Comp. Gen. 2_.7 (1 974 ); 
48 Comp. Gen. 464 ( 1 969 ); Commercial Padio Co., Con.p. Gen. Dec. 

15- 1 93048 , 78-2 CPC * 397 ( 1 978 ). 

39. 36 Comp. Gen. 259 (1956); 35 Comp. Con. 684 (1956). 
This exception is also provided for in the preurement regula¬ 
tions. DAR 2-404.2 (d) ( i ) ; FPR 1 - 2.404 - 2. 

40. 35 comp. Gen. 684 (1956). 

41. Id. 

42. 38 Comp. Gen. 131 (195:'.)", C. M. Rostov ich Construction 
Co., Comp. Gen. [5- 1 80362 , 74-1 CPU * 74 (19/4). 

43. 47 Comp. Gen. 658 (1968); Arcwel Corp., Comp. Gen. 

'dec. [1-1 91 840 , 78-2 CPU «' 8 ( 1 978). 

44. 47 Comp. Gen. 658 (1968). 

45. George C. Martin, Inc., 55 Comp. Gen. 100 (1975); 
General fire Extinguisher Corp., 54 Comp. Gen. 416 (1974). 

46. See 47 Comp. Gen. 658 (1968). 

47. Martin ^ Turner Supply Co., 54 Comp. Gen. 39 , . ) *. 

47 1 Comp. Gen. 415 (19(3). 

48. Comp. Gen. Dec. B- 168479, December 3 1 , 1 969, 'Jnpub. 

49. 54 Cump. Gen. 4 1C (19/4); (omp. Gen. Dec. B- 1 72 7 34 , 
September 7, 1971, Mnpub. 

50. Arcwel Corp., Comp. Gen. Dec. E;- 1 9 1 34 0, 78- 2 CPD • 

8 (1978). 

51. 36 Comp. Gen. 380 (1956). 

52. 46 Comp. Gen. 371 (1966). 

53. E . cj . , Miles M e t a 1 Corp., 54 Comp. Gen. 750 ( 1 97 5 ); 

46 Comp. Gen. 418 (1966). 

54. The Comptroller has expressed this concern by stating: 

[T]o hold otherwise affords the bidder who has 
limited its bid acceptance period an advantage 
over its competitors . . . . When a bidder limits 






i l s b id acceptance period, it has the option 
to refuse award after that time in the event 
of unanticipated increases in cost, or by 
extending its bid acceptance period, to ac¬ 
cept. award if desired. Bidders c 0 in p 1 y i n q 
with the invitation's acceptance period lim¬ 
itation would not have that option but would 
be bound by the Government's acceptance. 

Miles Metal Corp., 54 Comp. Gen. 7 5;), 75 1 ( 1 97 5 ). 

55. 15 Comp. Gen. 553 (1955). 

56. tor a discussion of the circumstances which will jus¬ 
tify the acceptance of a bid in which the bid acceptance period 
has expired see Request for Advance Decision, Comp. Gen. Dec. 
P-191019, 78-1 CPD 59 (1978). 

57. Miles Metal Corp., 54 Comp. Gen. 750 (1975). 

5 5. i . (j. , 18 Comp. Gen. 19 (1968); 46 Comp. Gen. 418 
(1966); Hemet Valley flying Service Co., Inc., Comp. Geo. Dec. 

- 1 1 390, 78-1 CPD * 344 (1978); Perry (.. Herford, Comp. Gen. 
Dec. R- 1° 7 6 6 6 , 76 -? CPD « 4Gb ( 1 9 76 ). 
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70. Comp. Gen. Dec. R - i '■!. 989 , lebrn.iry 24, 1965, 'Inpub. 
The Comptroller has expressed concern that such open ended 
delivery terms niqht lead to an arbitrary evaluation of hid,. 

•If Comp. Gen. 746 , 748 (ldf,7). See also John Peine - 5 !■>. v. 
United States, 163 C. t. Cl. 181, 325 f.2d 438 (i9G3), cert, 
denied, 377 l). S . 931 ( 1 9 6 4 ) ( f i n d i n q hid r e s p o n s i v e although it 
failed to offer delivery within 60 days os invitation specified 
that a failure to offer delivery within 6 0 da vs "miqht. he 
cause for rejection). 

71. Comp. Gen. Dec. R- 175342, "arch 27, 1 9 7 3. 'inpu f . 

73. Comp. Gen. Dec. B-17D287, Auoust 18, 1970, Unpub., 
a f f'd on reconsideration, 5 0 C nm p. Gen. 37 9 (1970 ). 

73. Comp. Gen. Dec. R- 175343, March 37, 1972, Unpub. 

74. Memory Display Systems Division of fdnalite Corp., 
Comp. Gen. Dec. B-187591 , 77-1 CPD «' 74 ( 1 9 7 7 ). 

75. 48 Comp. Gen. 267 (.1 968 ); Comp. Gen. Dec. P,- 1 4 794 3 , 
March 23, 1962, Unpub. 

76. 43 Comp. Gen. 813 (1964). 

77. Pa r k er - Ha n n e f i n Corp., Comp. Geri. Dec. B-18.63R5, 76- 
C T D * 1L 0 ( 1 9 7 6 ). 

7 8. Imperial F. a s t in a n Corp., 5 s Comp. Gen. 605 ( 1 975 ); 

38 Comp. Gen. 876 (1959). 

7 9. Comp. Gen. Dec. R - 1 5 91 7 3 , September 6, 1966 , Unpub. 

89. Imperial Eastman Corp., 55 Comp. Gen. 605 (1975). 

Gee also OAR 1 - 305.8 (d); F PR 1 -1 . 316 - 4(f ) . 
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Dec. B - 1 ft 4 4 8 ft, 75-2 CPU • 24 1 ( 1 97 5). 

8R. Bu Comp. Gen. 523 ( 1 957 ); I firm ml I rising Building 

font r,utor , Inc.. Comp. Gen. Ue.c . ft-18 4 4 05 , 75-2 CPI. • 263 ( 1 97 5 ); 

Jci’i'c; J. Madden, Inc., Comp. Gen. Dec. 74-7 ( PI) *' 290 (1974). 

,99. IP Comp. Gi'n. 64ft (1969 ). 

90. Comp. Gen. Dec. R-1C9594, OcMihcr 77, 1^70, Unpub. 

1 . Joroin! Industries Corp., Coinp. Gen. Dec. B- 1 92979, 

79-1 CUD ' C5 (1979). In n 1969 decision the Federal Circuit 
Court for the District of Columbia refused to apply the 'incorp¬ 
oration by reference" principle in a situation involving com¬ 
petitive bidding for oil and gas leases. Superior Oil Co. v. 

'Jdail, 409 F. 2 d 1115 (D.C. Cir. 1969). The Comptroller has dis- 
tinquished the decision from his own position based on the fact 
that in Superior Oil the applicable regulations did not provide 
for the acceptance of unsigned bids accompanied by siqned docu¬ 
ments while the procurement regulations contain such a provision. 
Comp. Gen. Dec. B-166190, May ft, 1969, Unpub. 

92. 48 Comp. Gen. 801 (1969). 

93. Id. at 804. 

94. Comp. Gen. Dec. 6-176990, June 1, 1972, IJnpub. 

95. Mannheim Pattern Works, Comp. Gen. Dec. U-186R37, 

’e-? CPD ' 1 03 ( 1 9 7 6 ) ; Quinn Glass Co., Comp. Gen. Dec. 

B- 1 83681 , 75-2 CPD * 1 20 (1 976 ) . 

96. 34 Comp. Gen. 439 (1965). Both major procurement 
regulations provide for the acceptance of bids containing 
typewritten, stamped, or printed signatures where there is evi¬ 
dence that the bidder has authorized this method of commit¬ 
ting himself. DAP. 2-406 (i i i ) ( A) ; i PR 1 -2.405 (c)(2). 

97. C.n., Marsh Stencil Machine Co., Comp. Gen. Dec. 

I -188131 , 77-1 CPD « 20 / ( 1 977 ). 

98. [.g., Nationtl Investigation Bureau, Inc., Comp. Gen. 
Dec. B-191754, 78-2 CPD ' 44 (1978). 

99. l. g., Standard form 33A (Solicitation Instructions 
and Conditions), paragraph 2(b), 41 C.. F . R. Subtit. A, Ch. 1, pt. 

1 -16.901 -33 A ( 1 978 ). 

100. 1ft Comp. Gen. 169 (196ft) 



101 . 49 Comp. Gen. 527 ( 1 9/0). 


102. 50 Comp. Gen. 627 (1971); Corbin Sales Corp., Comp. 
Gen. Oec. B-182978, 75-1 CPO T 347 (1975). 

103. E.g., Huey Paper and Material, Stacor Corp., Comp. 
Gen. Dec. B-TS5762, 76-1 CPD • 382 (1976); General Electric Co., 
f.oim. Gen. Dec. B-184373, 76-1 CPD • 298 (1976). 

104. E.g., 40 Comp. Gen. 393 (1961); Rix Industries, Comp. 
Gen. Dec. B-TM603 , 76- 1 CPD «! 2 1 0 ( 1 9 76 ). 

105. E.g., The fntwistle Co., Comp. Gen. Dec. 15 - 1 92990 , 

7 9-1 PPD •' 112" ( 1 9 79 ) . 

106. E . ci. , 51 Comp. Gen. 83 1 (1972 ). 

107. E.g., 51 Comp. Gen. 831 (1972)(resolvinq uncertainty 

in bid price by examining price of other bids); 49 Comp. Gen. 851 
(1970)(apparent ambiguity resolved by examining purpose behind 
bidders submission of unsolicited nonconforming descriptive 
literature). Cf. 50 Comp. Gen. 302 (1Q70)(impossible to resolve 
price ambiguity in bid in 1iqht of wide divergence in prices 

bid by all bidders). 

108. 50 Comp. Gen. 3 (1970), 43 Comp. Gen. 817 (1964); 

36 Comp. Gen. 705 (1957). 


109. 

16 

Comp. 

Gen . 

569 

( 1 936 ) . 

110. 

3 9 

Comp. 

Gen . 

546 

( 1960 ) . 

111. 

3 9 

Comp. 

Gen. 

653 

( 1 960 ) . 

112 . 

E . 

g., 37 

Comp . 

, Gen 

. 785 (1958); 36 Comp. Gen. 705 


(1957). For one commentator's interpretation of these decisions 
see Shnitzer, Ambiguities In Invitations and Bids, Briefing 
Papers No. 68-6, Federal Publications, Inc., at 8 (1968). 

113. 40 Comp. Gen. 393 (1961). 

114. See PRC Information Sciences Co., 56 Comp. Gen. 763 

( 1 97 7 ) . 

115. See text accompanying notes 20-43 (Chapter Three), 

s u p r a . 

116. 46 Comp. Gen. 36P (1966). 

117. 44 Comp. Gen. 461 ( 1 965 ) (pa tent indemnity clause). 





118. 

45 Comp. 

Gen . 

8 09 

( 1 966) . 


119. 

. Gen 

47 Comp. Gen. 

. 461 (1965). 

496 

(1968); 46 Comp. 

Gen. 368 (1966); 

1 20. 

46 Comp. 

Gen . 

368 

( 1 966 ) . 


121 . 

Id . 





12 2. 

47 Comp. 

Gen . 

496 

( 1963) . 


123. 

E.rj. , 36 

C omp 

. Gen 

. 705 ( 1 957 ) ; 1 . 

C. Campbell, Inc. 


i. ,p. -ion. Hoc. R-1856! I , 76-1 CPD * 155 (15/6). 

124. [j., Dominion Road Machinery Corp., 56 Comp. Gen. 

% 34 ( 1 97 7 ) (unsolicited descriptive literature); Comp. Gen. Dec. 
3-166284, May 21, 1969, Unpub. (unsolicited drawinqs). The major 
procurement regulations provide that nonconforming unsolicited 
data should be disregarded unless i r. is clear that the bidder 
intended to qualify his bid through its submission. 

M AR 2- 202. 5 (f); Ft'R 1 - 2.202 - 5 ( f ) . The Comptroller takes a dif¬ 
ferent view, finding that such data creates ambiguity absent 
a clear display of a bidder's intent to conform. Comp. Gen. Dec. 
R-169480, May 26, 1970, Unpub. 

125. Dominion Road Machinery Corp., 56 Comp. Gen. 334 
(1977); 49 Comp. Gen. 851 (1970); Joy Manufacturing Co., Comp. 
Gen. Dec. B- 1 9 1 902 , 78-2 CPD « 1 27 ( 1 978). 

126. 49 Comp. Gen. 851 (1970)(bid submitted with litera¬ 
ture describing various nonconforming products found acceptable 
where it was clear that products described were not being 
offered as alternates to specification requirements). 

127. Dominion Road Machinery Corp., 56 Comp. Gen. 334 

(1977). 

128. Joy Manufacturina Co., Comn. Gen. Dec. B-191902, 

78-2 CPD ‘ 1 27 ( 1 978 ) . 

129. Abbott Laboratories, Comp. Gen. Dec. G-183799, 75-2 
• 171 (1975). 

130. Id. 

131. Id. 

132. Sentinel (let., Inc., Comp. Gen. Dec. 8-185681, 

7 6-1 CPD • 405 ( 1 076 ) . 
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133. A related situation results from a bidder's failure 
to enter a price for a required item. See text accompanyinq 
notes 145-158 (Chapter Three), infra. 

134. Comp. Gen. Dec. 13-165428, December 26 , 1 968 , Unpub. 

135. 43 Comp. Gen. 579 (1964); Broken lance enterprises, 
Inc., Comp. Gen. Dec. 8-190206, 78-1 CPD «: 279 ( 1 978 ); Comp. Gen. 
Dec. 13-156145, March 3 , 1 965 , tin pub. 

136. 43 Comp. Gen. 579 (1964). 

137. General Kinetics, Inc., 56 Comp. Gen. 346 (1977). 

133. 40 Comp. Gen. 321 (1960). 

139. 45 Comp. Gen. 221 (1965). 

140. 52 Comp. Gen. 265 (1972). 

141. Pyneteria, Inc., 54 Comp. Gen. 345 ( 1 9 7 5 ) : 43 Comp. 
Gen. 757 (I960). Rut sec 51 Comp. Gen. 352 (1571). 

142. 43 Comp. Gen. 757 (1969). 

143. Herman H. Neumann Construction, 35 Comp. Gen. 168 
(1975); Chemical Technology, Inc., Comp. Gen. Dec. B-179674, 

74-1 CPD «' 1 60 ( 1 974 ). 

144. Chemical Technology, Inc., Comp. Gen. Dec. 8-179674 
74-1 CPD «’ 1 60 ( 1 974 ) . 

145. C^q., 41 Comp. Gen. 72 1 ( 1 962 ); F.xcavation Construc¬ 
tion, Inc., Como. Gen. Dec. B-130553, 74-1 CPD • 292 (19/4). 



1 4b . 

, 50 

Comp . 

Gen. 

852 (1071). 




147. 

, 52 

Comp. 

Gen . 

886 (1973); 

5 1 Conip . Gen . 

543 (1972) 

OHM) . 

Gen . 

Dec . 

. 15-176264, 

Sep t ember 1 , 

19 7 2 , 0 n p ub. 



143. 

, 52 

Comp . 

Gen . 

604 , 6'> 7 (19 

7 3 ) ( r i t a t i o n s 

omitted). 


14 0. I . g . , T SK excavators, 1 i*mp G <> n lire. P.-18 2261 , 74-2 
v.PD ' 522 tlO'M); Comp. Gen. Dei . r‘ 't , September 1 , 1 972 , 
Unpu :>. 

150. TAR F xca va t or s . ( o'-p .en , Pei . b ] ??6 1 , 74-2 CPD 
• 322 (1974). 

151. Cjmp. Gen. Dei . 8-1 ' ' . September 2 . 1971, Hnpub. 


1 5. Comp . 

G o n 

. Doc 

. B- 

161012, 

June 1 3 , 1967 , U n pu b 

151. Comp. 

Gen 

. Dec 

. B- 

151276, 

14ay 28 , 1963 , IJnpub. 

151 C1Comp. 

G o n . 

5 13 

( 1 972 ) . 


155. 6.” Cot 

■P- 

G e n. 

6 04 

( 1977) . 



'bn. Id. 


Id. 


15'}. 5 1 a t or ! I c*~ (t if f o . , ' nmp . Gen . Dcr . B- 1 P.3654 , 7 5-2 
t . • i ? 6 ( 1 9 7 5 ) ( p r i c e s for idtMitic.il items t h r o u g h o u t other 
portions of hid v.iriod no more I Him 5.0?,. 


159. 

42 C 

omp 

. Gen. 

61, 64 (1962). 
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161. 
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165. 52 Co" ; o. >n. 604 ( 1 0 7 3 ) ; f.on-Chen Enterprises, Comp. 
C. >. t . . dec . 7 - 1 2 7 7 9. W-2 IPO *’ ?>14 ( 1 977 ). 

166. Ainsl ie Corp. . Comp. Gen. Dec. B-19G878, 78-1 CPD 
* 740 (1978). 

167. International Signal ft Control Corp., 55 Comp. Gen. 
894 (1976); 48 Comp. Gen. 171 (1968); Comp. Gen. Dec. B-166040, 
March 24, 1969, Unpub. 

1 68. 49 Comp. Gen, 289 ( 1 96‘ 1 ) . 

169. Comp. G.-n. Dec. B-170044, October 15, 1970, Unpub. 

1 70. 4 9 Comp. Gen. 538 ( 1 9/0) . 
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. 1 J 

1 . 47 

C omp. 

Gen . 

5 CM 

(1963); DAP. 2 

-207.9(d)(1 

J ; 


02 


1 f> 7 . 

L . (j . , 53 Com p . 

Gen. 622 (1974); 

46 Comp. 

Gen. 1 

i ** < 

C u.p. Gen. 7 57 

( 1 963 ); 4? Comp. 

Gen. 598 

(1963). 

183 . 

53 Comp. Gen. 

622 (1974); 40 Comp. Gen. 

132 (1960) 

1 7 4 . 

DAR 2-207.5(b) 

, TPR 1-2.202-5. 



1 8 b . 

Comp. Gen. Pec 

. 13- 1 59 57 9 , July 

20, 19C6. 

, Oil pub. 

13 6. 

White Plains 1 

1 e c t r i c a 1 S u p p 1 v 

Co., Inc. 

, 55 Corn. 

4 0 ( 1 9 7 5 ); 46 Comp . 

Gen. 315 (I960)'; 

41 Comp. 

Gen. 1 

i a i. 

49 Comp. Gen. 

398 (1969); 48 Comp. Gen. 

659 (1-69) 


< oin|j. non. >;i9 (1972); 4 7 Comp. Gen. 464 (I960). 
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189. Discussion of the issue of responsibility and its 
relationship to bid responsiveness is beyond the scope of this 
paper. See generally Gray, Responsjveness Versus Responsibility: 
Policy and Practice in Government Contracts, 7 Pub. Contract 
L . J . 46 (1 §74). 


190. 42 Comp. Gen. 424 (1963). 

191. m Comp. Gen. 132 (I960); 36 Comp. Gen. 415 '1956). 

192. l.g., 41 Comp. Gen. 19? (1961)(bid found norirespon- 
sive where literature submitted consisted of a rough sketch 
which was insufficient to permit adequate evaluation). 


193. 49 Comp. Gen. 3/7 (1969)(holding that there was an 
insufficient basis for an agency to reject a bid where a normal 
engineering evaluation of the information available may have 
resolved discrepancies in the literature submitted); 39 Comp. 
Gen. 595 (1960)(findinq evaluation possible through the applica¬ 
tion of recognized physical formula to information available 

in the bid and invitation). 

194. 39 Comp. Gen. 595, 598 (1960). 

195. See 50 Comp. Gen. 137 (1970). 

196. 40 Comp. Gen. 4 35 ( 1 961 ) . 

197. 50 Comp. Oen. 137 (1970). The Comptroller has held 
that a bidder may not be permitted to furnish literature after 
bid opening unless he has first identified in his bid the pro¬ 
duct to which the literature refers. Pure Air Filter iiiterna- 
tioral, 56 Comp. Gen. 608 (1977). 

190. DAR 2-204.4; TPR 1-2.202-4. 

199. Id. 

200. Compare Products Engineering Corp., 55 Comp. Gen. 
1204 (1376) witn R&0 Industries, Inc., Comp. Gen. Dec. E-183688, 
75-2 CRD « 377 Tl9 7 5 ) . 

201. P.&0 Industries, Inc., Comp. Gen. Dec. B-1 83688 , 75-2 
CPI) * 37 7 ( 1975 ) . 

202. D. M. Owens Co., 57 Comp. Gen. 231, 78-1 CPD * 66 

(1978). 


203. Id. 





204. Savin Business Machines Corp., Comp. Gen. dec. 

B-1 0 1 Ibj, 78-1 CPO •; 447 ( 1 978). 

2 05. L . cj. , 51 Comp. Gen. 58>3 (197?;. 

205. 49 Comp. Gen. 311 (1969). 

207. 39 Comp. Gen. 684 (I960); 37 Comp. Gen. 162 (1957). 

The procurement regulations require that transportation costs 
must be cons icered in evaluating bids that are submitted f.o.b. 
origin. OAR 19-301.1(a); I PR 1 -2.202-3. 

2 08. t. g . , 48 Comp. Gen. 593 (1969 ). 

209. L.g., Comp. Gen. Dec. B- 1 49 1 65, September 4 , 1 962, 

e n |) u b . 

210. See OAR 2-201(a ) (B ) (X ) ; f PR 1 -19.202- 3. 

I'll. [. . cj. , 43 Comp. Gen. 593 ( 1 969 ). 

2 17. 1 J. 

213. Comp. Gen. Dec. B-149165, September 4, 1962, Unpuu. 
(holding that bidder's failure to designate purt required re¬ 
jection since bidder would not he obligated to deliver to nearest 
port free of charge). 

214. 49 Comp. Gen. 517 (1970). 

215. Id. 

216. 48 Comp. Gen. 593 (1969). 

217. Comp. Gen. Dec. B-1S1342, June 18, 1963, Unpub. 

218. 12 Comp. Gen. 434 (1963). 

219. Id., International Harvester Co., Comp. Gen. Pec. 

9 - 1 92996 , 79- 1 CPU • 259 ( 1 979 ) . 

2 20. PAR 2-201(a)(R)(X), 1 9-?10 ; F P R 1 -19.202- 3. 

221. See 39 Comp. Gen. 684 (1960). 

277. 18 Comp. Gen. 819 (1959). 

77 1. 4 0 Comp. Gen. 496 ( 1 970 ) (packaq i ny specifications 
p”emitted determination of maximum possible weight by providing 
that not more than 1000 lbs. could be packed in one box); 43 Comp. 








Gen. 357 (1968)(invitation specified ma x i mum weight and dimen- 
sions thereby making it possible t.o determine i> o x i in u in potential 
weight). Cf. W. A. Apple Manufacturing Inc., Comp. Gen. Dec. 
13-183791 , 75 -? CI'D • 17 5 ( 1 976 ), affd, 76-1 CPU * 145 (1976) 
(holding that furnishing an "approximate" guara n teed shipping 
weight did not render bid non res pensive where even if "approxi¬ 
mate 1 weight was doubled the bid would still remain low). 

2?4. 48 Comp. Gen. 357 , 360 (1968). 

225. See Comp. Gen. Pec. B-174564, May 1, 1972, Unpub. 

226. See Patty Precision Products Co., Comp. Gen. Dec. 

13- 1 88469 , 7 7-2 CPD *’ 44 ( 1 97 7 ); Comp. Gen. Dec. 13 -17 5 5 1 4 , June 
29, 1972, Unpub. 

227. L . g . , Patty Precision Products Co., Comp. Gen. Dec. 
P-188469, 77-2 CPP * 44 (1977). 


228. 

Comp. Gen. Dec. B- 

1 54064 , 

June 23 

22 9. 

41 Comp. Gen. 

1 06 

(1961); 

39 Comp 

23 J. 

41 Comp. Gen. 

106 

(1961 ) . 


231 . 

39 Comp. Gen. 

247 

( 1959 ) . 


2 3 2 . 

See 43 Comp. 

Gen. 

206 (1963). 

2 3 3. 

Id . 





44 Comp. Gen. 

526 

( 1 965 ) . 



2 3':. James and Stritzke Construction Co., 54 Comp. Gen. 
159 (1 974;; Comp. Gen. Dec. 13-171771, April 2 3 , 1 97 1 , Unpub. 

236. 51 Comp. Gen. 403 (1972). 
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237. 43 Fed. Reg. 40,227 (1978)(to be codified in 41 C.F.R 
202-70). The regulation's subcontractor listing require¬ 
ment applys to all construction contracts exceeding $1,000,000.00 
Only subcontractors who will perform work in excess of 6 of 
the total contract price on the contract work site are required 
to be listed. The Department of the Interior's regulations at 
one time contained a requirement for subcontractor listing. How¬ 
ever, this requirement was deleted from the regulations in 1975. 
40 Fed. Reg. 17,848 (1975). The Department of the Defense's poli¬ 
cy has been to let industry itself regulate bid shopping rather 
than to attempt to do so through mandatory subcontractor listing 
>equirements. See 40 Comp. Gen. 688 (1961). 


238. 53 Comp. 5on. 27 (1073). 


239. frank Coluccio Construction Co., fnc., 55 Comp. Gen. 
955 (1976). 

24 0. John J . K i r 1 i n , Inc., Comp. Gen. !J e c . B - 1 8 1 4 5 8 , 7 7-1 
CPD r 242 ( 1 9 7 7 ) ( subcon trac. tor to perform between .026 and 
.077 of total contract). 

241. Id. at ?. 

242. Georqe ;lyman Construction Co., Comp. Gen. Dec. 

B-188603 , 77- 1 C I'D 429 at 5 ( 1 97 7 ). 

243. See text accompanying notes 41-53 (Chapter Two), 

supra. 


244. 46 Comp. Gen. 11 (1966); 43 Comp. Gen. 263 (1963); 

38 Comp. Gen. 532 (1959); Roderick Construction, Comp. Gen. Dec. 

B- 1931 16, 79- 1 CPD «! 69 ( 1979 ). But see Adelhardt Construction 

Co. v. United States, 107 F. Supp. 845, 123 Ct. Cl. 456 (1952). 

245. 46 Comp. Gen. 11 (1966). Both major procurement 

regulations provide for the acceptance of late bid guarantees 
under the same rules established for the consideration of 
late bids. DAR 10-102.5(iv ); F PR 1 -10.103-4(c ) . 

246. 40 Comp. Gen. 469 (1961). 

247. 42 Comp. Gen. 725 (1963); Roderick Construction, 
Comp. Gen. Dec. B-193116, 79-1 CPD r 69 (1979); P. W. Parker, 
Inc., Comp. Gen. Dec. B-190286, 78-1 CPD 5 12 (1978); 5. Puma 
and Co., Inc., Comp. Gen. Dec. B-1B2936, 75-1 CPD * 230 (1975). 

248. DAR 10-102.5(i); FPR 1 - 10.103 - 4(a ) . 

249. Comp. Gen. Dec. B-14286' 1 , May 27 , 1 960, Unpub. Cf. 

39 Comp. Gen. 796 ( 1 960 )(fa i 1ure to submit adequate bid deposit 
with bid for oil and gas lease waived since there were nc other 

c c ep t a b1e bids). 

2 50. L.ii, A. 0. Roe Co., Inc., 54 Comp. Gen. 2 7 1 ( 1 974 ); 
46 Comp. Gen. 11 (1966). 

251. C.g., 40 Comp. Gen. 561 (1961); 39 Comp. Gen. 827 
(I960); Alaska" Industrial Coating, Comp. Gen. Dec. B-190295, 

77-2 CPD • 290 (1977). 

252. Alaska Industrial Coating, Comp. Gen. Dec. B-190295, 
77-2 CPD •! 290 ( 1 977 ). 





253 . 

51 Comp. Gen. 

508 

( 1 972 ). 

254. 

DAR 10-102.5( 

i i ); 

FPR 1 - 10 . 10 3 - 4 (b ) . 

255. 

51 Comp. Gen. 

80? 

(1972); 43 Comp. Gen. 238 (1963); 

41 Co mp. Gen 

. 74 (1961). 
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Arch Associates, 

Inc. Comp. Go ii. Dec. B- 1 83364 , 7 5-2 


CPD • 

106 

( 1 975 ) . 


25 7 

. A. D. Roe Co., Inc., 54 Comp. Gen. 271 (1974); 52 

C o m p . 

Gen. 

184 (1972). 


2 58 

. E.g.,General Ship and f ngine Woris, Inc., 55 Comp. 
197b)(unauthorized signature of principle on bid bond 

Gen. 

422 ( 


found not to relieve surety of obligation); 39 Comp. Gen. 60 
(1959)(improper date on bid bond held to constitute an immaterial 
deviation); Comp. Gen. Dec. B-170694, December 3, 1970, Unpub. 
(misnaming obligee on bid bond held immaterial as bor.d correctly 
identified principal and bid invitation number). 

259. F.. ^, A. D. Roe Co., Inc., 54 Comp. Gen. 27 1 ( 1 974 ) 
(discrepancy between principal's identity on bid and on bond); 
Munck Systems, Inc., Comp. Gen. Dec. 8-186749, 76-2 CPD * 345 
(1976)(bid bond to expire prior to conclusion of Government's 
120 day bid acceptance period). 

260. C ompa re 41 Comp. Gen. 585 ( 1 962 ) (ho 1ding that a comer- 
cial form bid bond was acceptable even though its terms deviated 
from the required form bond since by reading the bond and the bid 
together it appeared that the Government would receive the secur¬ 
ity it desired) with Southern Space, Inc., Comp. Gen. Dec. 

B-179962, 74-1 CPD * 155 (1974)(persona1 check held not to repre¬ 
sent a firm and irrevocable commitment). 

261. See text accompanying notes 22-24 (Chapter two), 

s up ra . 


262. E.g., Ira Gelber Food Services, Inc., 55 Comp. Gen. 
599 (1975)(failure to receive amendment found to be an insuffi¬ 
cient reason to waive requirement to acknowledge amendment); 
Columbus Services Internationa 1 , Comp. Gen. Dec. B- 1 91 070 , 78-2 
CPD • 338 ( 1 978 ) (fai1ure to receive amendment from agency does 
not provide a basis on which requirement to acknowledge amendment 
muy be waived). 

263. 42 Comp. Gen. 490, 493 (1963). 

264. L . g. , 52 Comp. Gen. 54 4 (1973 ); B&W Stat. Laboratory, 


! ik . , Con;;). Gen. Dec. B -183627 , 77-2 CPU 1 51 ( 1 97 7 ); Universal 
contracting and Brick Pointing Co., Comp. Gen. Dec. B-■88394 , 

7 7-1 CPD *■ 34 7 (197 7 ); Algernon Blair, Inc., Comp. Gen. Dec. 
B-182626, 75- 1 CPD f 7C ( 1 975 ). 

265. See text accompanying notes 60-65 (Chapter Two,, 

s i; p r a . 

266. 52 Comp. Gen. 544 (1973). 

2 67. See Ira Gel her Food Services, Inc., 55 comp. Gen. 

5 0 9 ( 1 97 5 ). 

2 68. Id. C f. 53 Comp. Gen. 64 (1973)(refusing to consider 
contractor's estimate in light of estimate received from agency). 

269. Ira Gelber food Services, Inc., 55 Comp. Gen. 599 

( 1 9 , 5 ) . 

270. Algernon Blair, Inc., Comp. Gen. Dec. B-182626, 75-1 
LTD « 76 (1975). 

271. Universal Contracting and Brick Pointing Co., Comp. 
Gen. Dec. B-188394, 77-1 CPU « 347 (1977). 

272. Algernon Blair, Inc., Comp. Gen. Dec. b-182626, 75-1 
CPD • 76 (1975). 

273. Inscom Electronics Corp., 53 Comp. Gen. 569 (1974). 

274. Vanbar, Comp. Gen. Dec. B-184800, 75-2 CPU • 385 

(1975). 

275. See e.g., Inscom Electronics Corp., 53 Comp. Gen. 

Toy ( 1 97 4 )(finding amendment altering r pecifications to have a 
material impact on quality based on contracting officer's report 
* ont change was significant). 

276. Compare 52 Comp. Gen. 544 (1973) with Inscom Electron- 
I > rg. , 5? Comp. Gen. 569 ( 1 974 ). 

2 7 7 . See text accompanying notes 37-18 (Chapter I hree), 

so: ■ ,i . 

273. 41 Comp. Gen. 550 (1962); Shippers Packaging and 
Container Corp., Comp. Gen. Dec. B-184488, 75-2 CPD ’ 241 (1975); 
Tit.mi Mountain States Construction Corp., Comp. Gen. Dec. 

B-183680, 75-1 CPD c 393 (1975); Imperial Fashions, Inc., Comp. 
Gen. Dec. B-132730, 75-1 CPD «! 4 5 ( 1 97 5 ). 







2 79. Titan Mountain States Construction Corp., Comp. Gen. 
Dec. B-133680, 75- 1 CPD *! 393 ( 1 97 5 ). 

230. 41 Comp. Gen. 550 (1962). 

281. Imperial Fashions, Inc., Comp. Gen. Dec. B-182730, 
75-1 CPD * 45 ( 1 975 ) . 

282. Spartan Oil Co., Inc., Comp. Gen L)ec. B-185182, 76-1 
CPD • 91 (1 Q 7b ) . 

283. Titan Mountain States Construction Corp., Comp. Gen. 
Dec. B- 1 33680 , 75- 1 CPD *i 393 ( 1 97 5 ). 

284. , Porter Contracting Co., 55 Comp. Gen. 615 

( 1 9 76 )(Davis-Bacon wage rate determination); Columbus Services 
International, Comp. Gen. Dec. B- 1 91070 , 78-2 CPD *, 338 ( 1 978 ) 
(Service Contract Act wage determimtion); Kothwell Bros. Inc., 
Comp. Gen. Dec. B- 1 903 1 1,77 -2 CPD • 31 6 ( 1 977 )(Davis-Bacon 
wage determination). 

285. Comp. Gen. Dec. B-177747, April 11, 1973, Unpub. 

2<>6. Aqua-Trol Corp., Comp. Gen. Dec. B-19164'J, 78-2 CPD 

• 11 (197,5). 

28 7. 50 Comp. Gen. i 1 ( 1 9 70 ). 

288. Aqua-Trol Corp., Comp. Gen. Dec. B-191648, 78-2 CPD 

• 1 1 ( 1 9 7 8 ) (indicating that amendment adding economic adjustment 
clause may have had an impact upon price but even if that impact 
was minimal the amendment was material because it changed the 
legal relationship of the parties). Kuckenberg-Arenz, Comp. Gen. 
Dec. B-184169, 75-2 CPD « 67 (1975) (finding that modification 

of wage rate determination had an effect on price while at the 
same time indicating that even if that impact was minimal the 
amendment would still be considered material). 

289. Kuckenberg-Arenz, Comp. Gen. Dec. B-184169, 75-2 CPD 
•. 6 7 ( 1 97 5 ) . 

290. Cibro Petroleum, Comp. Gen. Dec. B-189330, B-189619, 
7 7-2 CPD •’ 221 (1977). 

291. See text accompanying notes 70-73 (Chapter Two), 

supra. 

292. In scorn Electronics Corp., 53 Comp. Gen. 569 (1974); 
Imperial Fashions, Inc., Comp. Gen. Dec. B-182252, 75-1 CPD * 

45 (1975). 





29 3. E^£., 51 Comp. Gen. 370 ( 1 ( )71 ) (price certification); 

51 Comp. Gen. 329 (1971)(affirmative action certification); 50 
Comp. Gen. 844 (1971)(affirmative action certification); Depart¬ 
ment of the Interior - request for advance decision. Comp.. Gen. 
Dec. 6-193109, 78-2 CPD *' 432 ( 1 978 ) (a f f i rma t i ve action certifi¬ 
cation). 

2 9 4. F . g . , Standard torn 33 ( io i i o i ta t i on , Offer and 
Award), 41 C.T.R. Subtit. A, ch. ), pt. 1-16.901-33 (1978). 

295. Id. This form is utilize] ny Government agencies 
for supply and service contracts. See P. '.c hn i t :a r , Government 
Contract bidding 69 (1976). 

296. Bryan L.. and F.B. Standli.y, lump. Gen. Dec. B- 1 86573, 

7 6-2 Ci 0 • 60 ( 1 976 ) . 

297. 50 Comp. Gen. 697 (1971)("Buy American" certification) 
Comp. Gen. Dec. B-165186, November 7, 1968, Unpub. (Independent 
Price Determination and “Buy American" certifications). 

29.3. Tennessee Valley Service, Inc., Comp. Gen. Dec. 
B-186380, 76-1 CPD S 410 (1976)(Contingent Fee and Small Busi¬ 
ness certifications ); Comp. Gen. Dec. B- 165186, November 7 , 1 968 , 
Unpub. (Contingent Fee and Small Business certifications). 

299. Comp. Gen. Dec. B-165186, November 7, 1968, Unpub. 
(Equal Opportunity certification). 

300. Bryan L. and F.B. Standley, Comp. Gen. Dec. B-186573, 
76-2 CPD 60 p. 4 ( 1 976 ). 

301. £^£., 51 Comp. Gen. 370 (1971); Fd-Mor Electric Co., 
Inc., Comp. Gen. Dec. B-187348, 76-2 CPD t 431 (1976); Wilpar 
Construction Co., Comp. Gen. Dec. B- 184582, 76-1 CPD •; 56 
,1976); Burnham Construction Co., Comp. Gen. Dec. B-183361, 

75-1 CPD «, 348 ( 1 975 ); Comp. Gon. Dec. B- 1 74932 , March 3 , 1 972 , 

U n p u b. 

302. Executive Order 11,246, 3 C.F.R. 339 (1965) prohibits 
covered federal contractors and subcontractors from discrimin¬ 
ating against any employee or applicant for employment based on 
race, color, religion, sex or national origin. In addition, 
contractors and subcontractors are required to take affirmative 
action in employment of minorities. The Secretary of Labor has 
been given government-wide authority to adopt rules, regulations 
and orders deemed essential to achieve the purposes of the 
order. Id. at (■ 201. 

303. Effective May 8, 1978 the procedure requiring inde¬ 
pendent contractoi certification of goals for minority manpower 




utilization was discontinued. 43 fed. Reg. 18,672 (1978). 

Under current regulations the goals are automatically inserted 
in invitations without any action on the part of bidder's re¬ 
quired. 41 C.F.R. 60-4 (1978). 

304. See R. Nash & d. Cibinic, supra note 1 (Introduc¬ 
tion) at 550. 

305. E_. g. , Rossetti Contracting Co., Inc. v. Brennan, 508 
F.2d 1 039 ( 7th Cir. 1975 ); Northeast Construction Co. v. Romney, 
485 F.2d 752 (D.C. Cir. 1973); Otis Llevator Co. v. Washington 
Metropolitan Area Transit Authority, 432 F. Supp. 1089 (D. D.C. 
1976); Bartley, Inc., 53 Comp. Gen 451 (1974); 51 Comp. Gen. 

329 (1971); 50 Comp. Gen. 844 (1971). 

306. The Department of Labor established several methods 
to insure compliance with affirmative action. The major metro¬ 
politan areas, including Washington I). C. , were covered by im¬ 
posed plans. See 14 Fed. Reg. 14,888 (1978). 

307. 50 Comp. Gen. 844 (1971). 

308. See Northeast Construction Co. v. Romney, 485 F.2d 
752, 755 (D.CVCir. 1973). 

309. Id. 

310. Id. at 757 (emphasis supplied). 

311. It was argued by the bidder that the procurement reg 
ulation specifically provided that the failure to furnish inform 
tion concerning the number of a bidder's employees was a minor 
informality. TPR 1-2.405(b). 

312. Northeast Construction Co. v. Romney, 435 F.2d 752, 
759 (D.C. Cir. 1973). 

313. jd. at 760. 

314. E^., Bartley, Inc., 53 Comp. Gen. 451 ( 1 974 ); 51 
Comp. Gen. 3?9 (1971); Armor Elevator Co., Inc., Comp. Gen. Dec. 
3 190572, 78-1 CPD « 250 (1978). 

315. 10 Comp. Gen. 1 60 ( 1 930 ) . 

31b. 38 Comp. Gen. 300 (1958); 37 Comp. Gen. 27 (1957) 
(dicta); 3 r Comp. Gen. 4 1 5 ( 1 956 ) (d i cta ). 

317. 37 Comp. Gen. 27 ( 1 9 5 7 ) (dic t a ) . 






318. 46 Comp. Gen. 1 ( 1 966 ) (bid indicating that there 
would be full compliance with specifications); 41 Comp. Gen. 

192 (1961 )(bid included statement that the final result of 
performance would be a facility fully complying with require¬ 
ments); 40 Comp. Gen. 132 (1960)(indieating that product offered 
would meet requirements); 36 Comp. Con. 4 1 6 ( 1 956 ) (stating that 
discrepancy would be resolved in favor of the specifications in 
the invitation). 

319. 36 Comp. Gen. 416 (1956). 

320. L'.g., 50 Comp. Gen. 1 93 ( 1970) (promise to conform); 

45 Comp. Gen. 312 (1965)(stating that offered product would 
fully meet specifications); Cummins-Waqner Co., Inc., Comp. Gen. 
Dec. B-1S3486 , 77- 1 CPD «; 462 ( 1 977 ) (transmittal letter stating 
that equipment was offered "in compliance with the specifica¬ 
tion"); Ocean Applied Research Corp., Comp. Gen. Dec. B- 186476 , 

76- 2 CPD *1 393 ( 1 976) ( s ta temen t that product met all salient 
characteristics); Big Joe Manufacturing Co., Comp. Gen. Dec. 
B-182063, 74-2 CPD \ 263 (1974)(statement that bidder was quoting 
in full compliance with specifications). 

321. Ocean Applied Research Corp., Comp. Gen. Dec. 

B- 1 8647 6 , 76-2 CPD « 393 ( 1 976). 

322. 50 Comp. Gen. 193 (1970). 

323. Ocean Applied Research Corp., Comp. Gen. Dec. 

B-186476. 76-2 CPD «. 393 ( 1 976). 

324. Id. 

325. 42 Comp. Gen. 96 (1962). 

326. Searle CT Systems, Comp. Gen. Dec. B-191307, 78-1 
CPD 'i 433 ( 1 978); Spectrolab, Inc., Comp. Gen. Dec. B- 1 89947 , 

77- 2 CPD * 438 (1977). 

327. 42 Comp. Gen. 96 (1962). 

328. 16. 

329. Searle CT Systems, Comp. Gen. Dec. B-191307, 78-1 
CPD • 433 p. 3 (1978). 

330. C.cj. , 42 Comp. Gen. 96 ( 1 962 ); 40 Comp. Gen. 432 
(1 961 ) (ty pew’rl t ten exceptions found to take precedence over 
standard form language); Searle CT Systems, Comp. Gen. Dec. 

B-1 91 307 , 78- 1 CPD *1 433 ( 1 9 78 ) ( s ta temen t that bid was compliant 



to specifications inadequate to cure deviations); Spectroiab, 

Inc. , Comp. Gen. Dec. 13-189947 , 77-2 CPD *; 438 ( 1 977 ) (statement 
that offer was "in strict and full compliance with all require¬ 
ments of the Invitation for Bids" inadequate to cure deviations); 
T&R Excavators, Comp. Gen. Dec. B-18?261 , 74-2 CPD «j 322 ( 1 974 ) 
(statement that bidder proposes to do all work in accordance with 
invitation inadequate to cure deviation). 

331. Comp. Gen. Dec. B-179024, October 30, 1973, Unpub. 

The bid's offer to comply appeared as follows: 

The attached quotation describes in detail the sub¬ 
ject machine, however, if any discrepancies appear 
between our quotation and your specifications the 
latter will prevail. 

This language is noticeably similar to the language utilized in 
earlier decisions in which it was indicated that an offer to com¬ 
ply was adequate to cure a material deviation. See 38 Comp. Gen. 
300 (1953), 37 Comp. Gen. 27 (1957). 

332. Searle CT Systems, Comp. Gen. Dec. [3 -191307, 78-1 
CP 3 * 433 ( 1 978 ). 




CONCLUSION 


An overall view of the various tests utilized in each of 
the selected areas reveals a general consistency 'in the approach 
followed by the Comptroller General in measuring the materiality 
of deviations from requirements listed in invitations. When a 
deviation has arisen from a failure to conform to a requirement 
deemed to be essential to the Government it has been considered 
material. In such a case, unless it has been felt that upon 
acceptance the bidder would be obligated to conform to the re¬ 
quirement in spite of the deviation, the bid has been found non- 
responsive. On the other hand, where the requirement has been 
nonessential, bids have been acceptable as long as it appeared 
that there would be no actual prejudice. Consequently, where it 
has appeared that the bidder could neither obtain a competitive 
advantage over other actual bidders as a result of the deviation 
nor be placed in a position from which he could control his 
eligibility after bid opening, the Comptroller has found the 
deviation imma teria 1 . 

Aside from the foregoing general observations, several 
aspects of the Comptroller's approve: > the issue of bid 

responsiveness warrant comment. t is uy now apparent that the 
Comptroller has placed extensive reliance in the principle of 
obligation. In every major area of bid responsiveness this 
principle has provided the foundation upon which have been 
erected various tests which, if met, will result in bid accepta¬ 
bility in spite of what would otherwise be considered a material 



deviation. However, as pointed out by the decision in Northeast 
Construction Co . v. R omne y, there is one basic difficulty that 
arises from applying the principle of obligation. Regardless of 
whether it appears that a bidder would be "obligated" under the 
tests devised by the Comptroller, the ultimate decision would 
have to be resolved in a Federal court should any bidder contest 
the presence of such an "obligation". Whether in all cases such 
a resolution would be consistent with the Comptroller's view is 
subject to question. This would seem particularly true in some 
of the areas in which the Comptroller has created tests based on 
the principle of obligation. for example, whether a Federal court 
would concur in the Comptroller's view that a bidder is required 
to furnish an item he did not bid upon at the sann. price as that 
which he bid on similar items in his bid is debatable. Similarly, 
whether a court would agree that a bidder is obligated to comply 
with all material changes in an amendment simply because he sub¬ 
mitted a bid reflecting some of the changes caused by the amend¬ 
ment is uncertain. It appears that in many of the situations 
discussed in this paper the Comptroller has been more concerned 
with whether there was evidence of an intent to conform on the 
part of the bidder rather than with whether there was an existing 
obligation to conform. 

Also apparent has been the constant fluctuation and uneven 
application by the Comptroller of the rules of bid responsiveness. 
This fluctuation has resulted both from pressure from agencies, 
such as has occurred in the area of subcontractor listing require- 
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merits, and from the Comptroller's own changing views. In large 
measure this willingness to alter the rules of bid responsive¬ 
ness would seem attributable to the fact that the Comptroller 
General has never uniformly addressed the subject of bid respon¬ 
siveness. Rather, as illustrated throughout this paper, the cur¬ 
rent position has developed separately within each area of bid 
responsiveness. 

Finally, it is obvious that there has been little concern 
for the principle of potential prejudice in the decisions of the 
Comptroller. As a result, it is possible that an award could be 
made that so deviated from the advertised requirements that there 
would in turn be a failure to realize advertised procurement's 
stated goal of providing all who might desire to compete an oppor- 
'unity to compete. More sionifican11 y , as this paper has illus¬ 
trated, under the Comptroller's system of bid responsiveness it 
is possible to make an award to an acknowledged nonresponsive 
bid as long as there is no actual prejudice and the Government's 
essential requirements are met. It is difficult to establish why 
the Comptroller has failed to observe the principle of potential 
prejudice. An answer may lie in the fact that the Comptroller's 
initial decisions involving the review of awards under adver¬ 
tised procurement addressed, not the issue of bid responsiveness, 
but whether ♦'here existed justification for an agency to reject 
the lowest priced bid. This underlying concern with obtaining 
the most favorably priced bid remains apparent in many of the 
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Comptroller's decisions. By following the principles of actual 
prejudice and obligation it is possible to avoid rejecting many 
more of these favorably priced bids than would be possible by 
strict application of the principle of potential prejudice. Re¬ 
cent trends clearly indicate that in the future the Comptroller 
will continue to decide questions of materiality without regard 
to potential prejudice. 
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